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The purpose of this memorandum is to amend the EPA"s existing civil penalty policies to account for
inflation. Specifically, with the exception of penalties assessed under expedited settlement agreement
(ESA) programs, this memorandum amends all existing penalty policies to increase the initial gravity-
based penalties by 4.87 percent for violations that occur afier December 6, 2013, the effective date of the
2013 Civil Monetary Penalty Inflation Adjustment Rule {2013 Penalty Inflation Rule or Rule). The 4.87
percent represents the cost-of-living adjustment, calculated pursuant to the formula prescribed in Section
5{b) of the Debt Collection Improvement Act (DCIA).' which was applied in developing the 2013 Rule.

This memorandum also provides guidance on pleading civil penalties for violations that occur before
and after the effective date of the Rule, and when to apply the new maximum civil penalty amounts that
may be sought in certain administrative enforcement actions brought under the Clean Water Act (CWA).
Certain Alaskan Cruise Ship Operations Act (CACSOA), Safe Drinking Water Act (SDWA), Clean Air
Act (CAA), the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA),
and the Emergency Planning and Community Right-to-Know Act (EPCRA).

L. Background

The DCIA requires each federal agency to issue regulations adjusting for inflation the statutory civil
penalties that can be imposed under the laws administered by that agency. On November 6, 2013, the
EPA promulgated the 2013 Penalty Inflation Rule pursuant to Section 4 of the DCIA; the Rule is
effective December 6, 2013. (A copy of the Rule, as published at 78 Fed. Reg. 66643-48 (Nov. 6, 2013),
is attached.) Under the Rule, only 20 out of 88 statutory penalty amounts are being increased for two
reasons: (1) since 2008, when the last Penalty Inflation Adjustment Rule was promulgated, the rate of
inflation has been low, resulting in a cost-of-living adjustment of only 4.87 percent for those penalties

! See the Federal Civil Penalties Inflation Adjustiment Act of 1990, 28 U.S.C. § 2461 note, as amended by the Debt
Collection Improvement Act of 1996, 31 U.S.C. § 3701 note.
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that were last adjusted in 2008; and (2) when the DCIA’s mandatory rounding ruies were applied to the
inflation adjusted increment, the inflation adjusted amounts were, in most cases, insufficient to warrant
an increase under the 2013 Rule. All violations oecurring atter December 6, 2013, the effeetive date of
the Rule, are subject 1o the new, inflation-adjusted, statutory penalties.’

IL. The DCIA’s Formula for Calculating Cost-of-Living Adjustments to Civil Penalties

Pursuant to the DCIA, each federal agency is required to issue regulations adjusting for inflation all
statutory civil monetary penalties that can be imposed pursuant to0 such agency’s statutes. The purpose of
these inflation adjustments is to maintain the deterrent effect of civil penalties, thereby promoting
compliance with the law. Section 5 of the DCIA requires each agency to apply a specific formula and
statutorily prescribed rounding rules to determine whether and to what extent statutory civil penalties
should be increased to aceount for any changes in the cost-of-living, Under the DCIA, the cost-of-living
adjustment (COLA) is determined by calculating the percentage increase, if any, by which the Consumer
Price Index for all-urban consumers (CPI-U) for the month of June of the ¢calendar year preceding the
current adjustment exceeds the CPI-U for the month of June of the calendar vear in which the amount ol
such civil monetary penalty was last set or adjusted. Accordingly, the COLA applied under the 2013
Rule equals the percentage by which the CPI-U for June 2012 (i.¢e., June of the year preceding 2013, the
year the Rule was published), exceeds the CPI-U for June of the year in which the amount of a specific
penalty was last adjusted (i.e., 2008, 2004 or 1996, as the case may be).

III.  Amendments to the EPA’s Civil Penalty Policies

By this memorandum, the Office of Enforcement and Compliance Assurance (OECA) is amending the
EPA’s existing civil penalty policies to increase the initial gravity component of the penalty calculation
by 4.87 percent for those violations subject to the new Rule, i.e., violations occurring afier December 6,
2013. As further discussed below, this memorandum does not increase penalty amounts that may be
assessed under any of the EPA’s ESA programs.

While not required specifically by the Act, we believe revising our civil penalty policics to account for
inflation is consistent with the Congressional intent in passing the DCIA and is necessary to implement
effectively the mandated penalty increases set forth in 40 C.F.R. Part 19. In addition, this is consistent
with the practice we have been implementing since 1997, when we first amended the EPA"s civil
penalty policies to reflect the COLA applied under the 1996 Civil Monetary Penalty Inflation
Adjustment Rule.? Accordingly, each non-ESA civil penalty policy is now modified to apply the
appropriate guidelines set forth below, These new guidelines apply to civil penalty policies, regardless
of whether the policy is used for determining a specific amount to plead in a complaint or for
determining a bottom-line settlement amount.

* Section 6 of the DCIA provides that “{a]ny increase under this Act in a civil monetary penalty shall apply only to violations
that occur affer the date the increase takes effect.” [Emphasis added.]
1 See Memorandum dated May 9, 1997, from Steven A. Herman, Assistant Administrator for Enforcement and Compliance
Assurance (OECA), “Modifications to EPA Penalty Policies to Implement the Civil Monetary Penalty Inflation Adjustment
Rule:” Memorandum dated September 21, 2004, from Thomas V. Skinner, Acting Assistant Administrator of OECA,
“Modifications to EPA Penalty Policies to Implement the Civil Mongtary inflation Adjustment Rule” (2004 Memorandum);
and Memorandum dated December 29, 2008, from Granta Y. Nakayama, Assistant Administrator for OECA, “*Amendments
to EPA Civil Penalty Policies to Implement the 2008 Civil Monetary Penalty inflation Rule (Effective lanuary 12, 2009)"
(2008 Memcrandum).

o
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A complete list of all of the EPA’s non-ESA penalty policies is provided at the end of this
memorandum. Subsequent to the issuance of this memorandum, the division directors in the Office of
Civil Enforcement and the Office of Site Remediation Enforcement may issue revised penalty matrices
under program-specific penalty policies to reflect the following guidelines, as summarized in the chan at
pages 5-6.

A. Ifall of the violations in a particular case occutred on or before the effective date of the 2013 Rule,
penalty policv calculations should be consistent with the 2008 Memorandum.

B. For those judicial and administrative cases in which some or all of the violations occurred affer the
eftective date of the 2013 Rule, the penalty policy calculations are modified by following these three
steps:

| Perform the economic benefit calculation for the entire period of the violation. Do not
apply any mitigation for ability to pay or litigation considerations at this point.

2. Apply the gravity component of the penalty policy in the standard way for all violations
according to the provisions of subparagraph 3 below. Do not apply any mitigation or adjustment
factors at this point.

3.(a) KFor those penalty policies that were issued prior to January 31, 1997 Calculate the
gravity component according to the penalty policy. For violations that occurred after January 30,
1997 through March 15, 2004, multiply the gravity component by 1.1, reflecting the 10% first-
time adjustment. For violations that occurred after March 15, 2004 through January 12, 2009,
multiply the gravity component by 1.2895, reflecting both the 10% first-time adjustment and the
17.23% COLA [1.10 x 1.1723 = 1.2895]. For violations that occur after January 12, 2009
through December 6, 2013, multiply the gravity component by 1.4163, reflecting the 10% first-
time adjustment, the 17.23% and the 9.83% COLAs [1.10x 1.1723 x 1.0983 = 1.4163]. For
violations that occur after December 6, 2013, muitiply the gravity component by 1.4853,
reflecting the 10% first-time adjustment, the 17.23%, the 9.83% and the 4.87% COLAs [1.10 x
1.1723 x 1.0983 x 1.0487= 1.4853].

Assume, for example, that under the applicable penalty policy, the initial gravity-based penalty is
§1,000 for each day of violation. If the violations occurred for a total of 10 days during the
period affer January 30, 1997 through March 15, 2004, the gravity inflation-adjusted penalty for
those violations would be calculated as follows: 10 days x $1,000 = $10,000x 1.1 = $11,000. If
the violations occurred for 10 days during the period after March 13, 2004 through January 12,
2009, the gravity inflation-adjusted penalty for those violations would be calculated as follows:
10 days x $1,000 = $§10.000x 1.2895 = 812,895. If 10 days of the violations occurred afier
January 12, 2009 through December 6. 2013, the gravity inflation-adjusted penalty for those
violations would be calculated as follows: 10 days x $1,000 = 810,000 x 1.4163=814,163. [/ 10
days of the violations occurred afier December 6, 2013, the gravity inflation-adjusted penalty for
thase vielations would be calculated as follows: 10 days x $1,000 = §10.000x 1.4833 =

514,853
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(b} For those penalty policies that were issued or revised after January 30, 1997, through
March 15, 2004: Calculate the gravity component according to the penalty policy. For violations
that occurred after January 30, 1997 through March 15, 2004, use the gravity component set
forth in the penalty policy, as the 10% [irsi-time adjustment is reflected in those policies. For
violalions Lhat occurred after March 15, 2004 through January 12, 2009, multiply the gravity
component by 1.1723, reflecting the 17.23% COLA. For violations occurring after January 12,
2009 through December 6, 2013, multiply the gravity component by 1,2875, reflecting both the
17.23% and the 9.83% COLAs [1.1723 x 1.0983 = 1.2875]. For violations that occur afier
December 6, 2013, multiply the gravity component by 1.3502, reflecting the 17.23% COLA, the
9.83% and Lhe 4.87% COLAs [1.1723 x 1.0983 x 1.0487 = 1.3502].

Assume, for example, that under the applicable penalty policy, the initial gravity-based penalty is
51,000 for each day of violation. If the violations occurred jfor 10 days during the period afier
March 15, 2004 through January 12, 2009, the gravity inflation-adjusted penalty for those
violations would be calculated as follows: 10 days x §1,000 = $10,000x 1.1723 = 811,723 I 10
days of the violations occurred after January 12, 2009 through December 6, 2013, rthe graviry
inflation-adjusted penalty for those violations would be calculated as follows: 10 days x 81,000
=310.000x 1.2873 = §12,875. If 10 days of the violations occurred after December 6, 2013, the
gravity inflation-adjusted penalry for those violations would be calculated as follows: 10 days x
$51,000 = 810,000x {.3502 = $13,502.

(c) For those penalty policies that were issued or revised after March 15, 2004, througl
January 12, 2009 Calculate the gravity component according 1o the penalty policy. For
violations that cecurred alter March 15, 2004 through January 12, 2009, use the gravity
component set forth in the penalty policy, as the 10% frst-time adjustment and 17.23% COLA
are reflected in those policies. For violations oecurring after January 12, 2009 through Decemher
6, 2013, multiply the gravity component by 1.0983, reflecting the 9.83% COLA. For violations
oceurring after December 6, 2013, multiply the pravity component by 1.1518, reflecting both the
9.83% and the 4.87% COLAs [1.0983 x 1.0487 = 1.1518],

Assume, for example, thar under the applicable penalty policy, the initial graviry-based penalry is
31.000 for each day of violation. If 10 days of the violations occurred afier January {2, 2009
through December 6, 2013, the gravity inflation-adjusted penalty for those violations would be
calculated as follows: 10 days x 81,000 = §10.000x 1.0983 = $10.983. [f 10 days of the
violations occurred after December 6, 2013, the graviry inflation-adjusted penalty for those
violations would be calculated as follows: 10 days x 31,000 = 310,000x 1.1518 = §11,518.

(d} For those penalty policies that were issued or revised after January 12, 2009, through
December 6, 2013 Calculate the pravity component according to the penalty policy. For
violations that occurred after January 12, 2009 through December 6, 2013, use the gravity
component set forth in the penalty policy, as the 9.83% COLA ts reflected in these policies. For
violations occurring after December 6, 2013, multiply the gravity component by 1.0487,
reflecting the 4.87% COLA. Assume, for example, that under Lhe applicable penalty policy, the
initial gravity-based penalty is §1,000 for each day of violation. If 10 days of the violations
occurred after December 6, 2013, the gravity inflation-adjusted penalty for those violations
would be calculated as follows: 10 days x $1,000 = $10,000 x 1.0487 = §10,487.

4
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Chart Reflecting Inflation Adjustment Multipliers

Penalty Policy Issued Prior to January 31, 1997

Date(s) of violation Inflation Calculation Explanation
Adjustment
Multiplier
January 31, 1997 through 1.1 This value reflects the 10% first-time adjustment
March 15, 2004 (te, 1.1).
March 16, 2004 through 1.2895 This value is adjusted by the COLA of 17.23%
January 12,2009 applied in the 2004 Memorandum (i.e., 1.1 x
| 1.1723 = 1.2895).
January 13, 2009 through 1.4163 | This value is adjusted by the COLA of 9.83%
December 6, 2013 applied in the 2008 Memorandum (ie., 1.1 x
1.1723 x 1.0983 = 1.4163),
After December 6, 2013 1.4853 This value is adjusted by the COLA of 4.87%
applied in this 2013 Memorandum {i.e., 1.1 x.
1.1723 x 1.0983 x 1.0487 = 1.4853).

Penalty Policy Issued or Revised after January
30, 1997 through March 15, 2004

Date(s) of violation ' Inflation Caleulation Explanation

Adjustment

Multiplier
January 31, 1997 through None - use There is no multiplier here because the 10% first-
March 15, 2004 gravity time adjustment 1s already reflected in the

component in
penalty policy

penalties,

March 16, 2004 through 1.1723 This value refiects the COLA of 17.23% applied in

January 12, 2009 | the 2004 Memorandum, or 1.1723,

January 13, 2009 through 1.2875 | This value 1s adjusted by the COLA of 9.83%

December 6, 2013 applied tn the 2008 Memorandum (i.e., 1.1723 x
1.0983 = 1.2873).

After December 6, 2013 1.3502 This value is adjusted by the COLA of 4.87%

applied in this 2013 Memorandum (7.e., 1.1723 x
1.0983 x 1.0487 = 1.3502).
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Penalty Policy Issued or Revised after March
LS5, 2004 through January 12, 2009

Date(s) of violation Inflation | Caleutation Explanation

Adjustment

Multiplier
March 16, 2004 through None - use There 1s no muitiplier here because the 10% first-
January 12, 2009 gravity time adjustment and 17.23% COLA is already

component in | reflected in the penalties.

penalty policy
January 13, 2009 through 1.0983 This value reflects the COLA of 9.83% applied in
December 6, 2013 the 2008 Memorandum, or 1.0983.
After December 6, 2013 1.1518 This value is adjusted by the COLA of 4.87%

applied in the 2013 Memorandum (i.e., 1.0983 x
| 1.0487 = 1.1518),

Penalty Policy Issued or Revised after January
12, 2009 through December 6, 2013

Date(s) of violation Inflation Caleulation Explanation
Adjustment
Multiplier
January 13, 2009 through None - use There s no multiplier here because the COLA of
December 6, 2013 gravity 9.83% applied in the 2008 Memorandum is
component in | already reflected in the penalties.
penalty policy
After December 6, 2013 1.0487 This value reflects the COLA of 4.87% applied in

this 2013 Memorandum.

All Violations Oceurred after December 6, 2013

Date of Penalty Policy Revision | Inflation Caleulation Explanation
or Issuance Adjustment
Multiplier

Issued Prior to January 31, 1.4853 | This value is adjusted by the COLA of 4.87%

1997 applied in this 2013 Memorandum {i.e., 1.1 x.
11723 x 1.0983 x 1.0487 = 1.48553).

January 31, 1997 through 1.3502 This value is adjusted by the COLA of 4.87%

March 15, 2004 applied in this 2013 Memorandum (7e., 1.1723 x
1.0983 x 1,0487 = 1.3502),

March 16, 2004 through 1.1518 This value is adjusted by the COLA of 4.87%

January 12, 2009 applied in this 2013 Memorandum (i.e., 1.0983 x
1.0487 = 1.1518).

January 13, 2009 through 1.0487 This value reflects the COLA of 4.87% applied in

Decemher 6, 2013

this 2013 Memorandum.
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IV.  Penalty Pleading

I all of the violations in a particular case occurred on or before the effective date of the 2013 Rule, the
pleading practices set forth in the 2008 Memorandum should be applied. If some of the violations in a
particular case occurred after the effective date of the 2013 Rule, then any penalty amount sought should
reflect the newly adjusted civil penalty amounts for those violations.

For example, if a person tampered with a public water system on November 7, 2013, the maximum
statutory penalty under SDWA Section 1432(c) would be $1,100,000. The prayer for relief under such
facts would be written as follows:

Pursuani 1o Section I432(c) of the Safe Drinking Water Act, 42 US.C. § 300i-1{c), and 40 C.F.R.
Part 19, assess civil penalties against {name of Defendant] of not more than 81,100,000 for
lampering with the public water supply on November 7, 201 3.

If violations occur after the effective date of the 2013 Rule (i.e., after December 6, 2013), then any
penalty amount pled should use the newly adjusted maximum amount, if any. For example, if an act of
lampering occurs on December 7, 2013, the prayer for relief in a civil judicial complaint alleging a
violation of Section 1432(c) of the SDWA would be written as follows:

Pursuant ta Section 1432(c} of the Safe Drinking Water Act, 42 US.C. § 300i-1(c), and 40 C.F.R.
Part 19, assess civil penalties against [name of Defendant] of not more than 81,150,000 for
tampering with the public water supply on December 7, 201 3.

V. Administrative Penalty Caps for the CWA, CACSOA, SDWA, CAA, CERCLA and
EPCRA

The 2013 Rule increases the statutory penalty amounts that may be sought for individual violations in
administrative enforcement actions, as well as the total amounts that may be sought in a single
administrative enforcement action under the CWA, the CACSOA, the SDWA, the CAA, the CERCLA
and the EPCRA (commonly called “penalty caps™).* For example. prior to the 2013 Rule, the EPA was
authorized under CAA Section 205(c)(1) to assess administrative penalties not to exceed $295,000 for
tampering with a vehicle or engine. After the effective date of the 2013 Rule, the EPA may assess an
administrative penalty not to exceed $320,000 under CAA Section 205(c)(1). Note that the adjusted
penalty caps apply if an action is filed or a complaint is amended afier December 6, 2013, even if some
ar all of the violations occurred on or before December 6, 2013.

' E.g., the sialutory maximum amount of administrative penalties that can be assessed under SDWA Section 1423{c)(1),

42 U.S.C. § 300h-2(c)(1), will increase from $177,500 o $187,500; the statutory maximum amount of administrative penalties
that can be assessed under SDWA Section 1423(c)(2), 42 U.S.C. § 300h-2(c)2), will increase from $177,500 1o $187,500: the
statutory maximum amount of administrative penalties that can be assessed under CAA Section 113(d)(1), 42 U.5.C.

§ 7413(d)(1), will increase from $295,000 1o $320,000; the statutory maximum amount of administrative penalties that can be
assessed under CAA Section 205{c)(1}, 42 U.8.C. § 7524(c)}(1), will increase from $295,000 to $320,000.
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V1.  Expedited Settlements

Expedited settlements offer “real time” enforcement in situations where violations are corrected and a
penalty is obtained in a short amount of time, generally within 30-45 days of the issuance of an
expedited settlement offer. Expedited settlements serve to achieve compliance while reducing
transaction costs for both the EPA and the violator, as long as the violator comes into compliance
promptly and pays the expedited penalty amount. Rather than apply the inflation factors across the board
to expedited penalty amounts at this time, national program managers within OECA should review
expedited penalty amounts periodically to determine whether they need to be adjusted to reflect
inflation.

VII. Challenges in the Course of Enforcement Proceedings

If a respondent/defendant challenges the validity of any statutory maximum penaity amount, as adjusted
in 40 C.F.R. Part 19, please notify the Special Litigation and Projects Division of the challenge, so that
OECA, the Region and the U.S. Department of Justice, as appropriate, can coordinate our response
before it is filed,

VIIl. Further Information

Any questions concerning the 2013 Rule and its implementation can be directed to Caroline Hermann of
OCE’s Special Litigation and Projects Division at (202) 564-2876 or by email al hermann.caroline@epa.gov.
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List of Existing Civil Penaity Policies Modified by this Memorandum

- (zeneral

Policy on Civil Penalties and A Framework for Statute-Specific Approaches to Penalty Assessments
(2/16/84)

Guidance on Use of Penalty Policies in Administrative Litigation (12/15/95)

Clean Air Act - Stationary Sources

Clean Air Act Stationary Source Civil Penalty Policy (10/25/91)

Clarifications to the October 25, 1991 Clean Air Act Stationary Source Civil Penalty Policy
(1/17/92)

Combined Enforcement Policy for Clean Air Act Sections 112(r)(1), 112(rX(7), and 40 C.F.R. Part
68 (6/20/12)

National Petroleum Refinery Initiative Implementation: Application of Clean Air Action Stationary
Source Penalty Policy for Violations of Benzene Waste Operations NESHAP Requirements
(11/08/07)

Appendix [ - Permit Requirements for the Construction or Modification of Major Stationary Sources
of Air Pollution (Revised 3/25/87)

Clarification of the Use of Appendix I of the Clean Air Act Stationary Source Civil Penalty Policy
(7/23/95)

Appendix Il - Vinyl Chloride Civil Penalty Policy (Revised 2/8/85)

Appendix III - Asbestos Demolition and Renavation Civil Penalty Policy (Revised 5/5/92)
Appendix IV - Volatile Organic Compounds Where Reformulation of Low Solvent Technology is
the Applicable Method of Compliance (Revised 3/25/87)

Appendix V - Air Civil Penalty Worksheet (3/25/87)

Appendix VI - Volatile Hazardous Air Pollutant Penalty Policy (Revised 9/12)

Appendix VII — Residential Wood Heaters (5/18/99)

Appendix VIII - Manufacture or Import of Controlled Substances in Amounts Exceeding _
Allowances Properly Held Under 40 C.F.R. Part 82: Protection of Stratospheric Ozone (11/2/90)
Appendix X - Penalty Policy Applicable to Persons Who Perform Service for Consideration on a
Motor Vehicle Air Conditioner Involving the Refrigerant or Who Sell Small Containers of
Refrigerant in Violation of 40 C.F.R. Part 82 (7/19/93)

Appendix X - Clean Air Act Civil Penalty Policy for Violations of 40 C.F.R. Part 82, Subpart F:
Maintenance, Service, Repair, and Disposal of Appliances Containing Refrigerant (6/1/94)
Appendix XI - Clean Air Act Civil Penalty Policy for Violations of 40 C.F.R, Part 82, Subpart C:
Ban on Nonessential Products Containing Class I Substances and Ban on Nonessential Products
Containing or Manufactured with Class Il Substances (Not Dated)
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Clean Air Act - Mobile Sources

Volatility Civil Penalty Policy (12/1/89)
Interim Diesel Civil Penalty Policy (2/8/94)

Clean Air Act Mabile Source Penalty Policy: Vehicle and Engine Emissions Certification
Requirements (1/16/09)

Clean Water Act

Interim Clean Water Act Settlement Penalty Policy (3/1/95)

Clean Water Act Section 404 Settlement Penalty Policy (12/21/01)

Civil Penalty Policy for Section 311(b)(3) and Section 311(j) of the Clean Water Act (8/1/98)
Supplemental Guidance to the Interim Clean Water Act Settlement Penalty Policy (March 1, 1995)
for Violations of the Construction Storm Water Requirements (2/5/08)

Comprebensive Environmental Response, Compensation, and Liability Act

Inteim Policy on Settlement of CERCLA Section 106(b)(1} and Section 107(c)(3) -- Punitive
Damage Claims for Noncompliance with Administrative Orders (9/30/97)
Enforcement Response Policy for Sections 304, 311, and 312 of the Emergency Planning and

Community Right-to-Know Act and Section 103 of the Comprehensive Environmental Response,
Compensation. and Liability Act (9/30/99)

Emergency Planning 2nd Community Right-to-Know Act

Enforcement Response Policy for Sections 304, 311, and 312 of the Emergency Planning and
Community Right-to-Know Act and Section 103 of the Comprehensive Environmental Response,
Compensation, and Liability Act (9/30/99)

Enforcement Response Policy for Section 313 of the Emergency Planning and Community Right-to-
Know Act (1986) and Section 6607 of the Pollution Prevention Act (1990) (Amended)(4/12/01)

Federal Insecticide, Fungicide, and Rodenticide Act

FIFRA Enforcement Response Policy (12/09)

Enforcement Response Policy for FIFRA Section 7(c) (5/10)

Enforcement Response Policy for the Federal Insecticide, Fungicide and Rodenticide Act: Good
Laboratory Practice (GLP) Regulations (9/30/91)

FIFRA Worker Protection Standard Penalty Policy — Enforcement Interim Final (3/97)
Enforcement Response Policy for the FIFRA Pesticide Container/Containment Regulations
{Appendix H}3/12)

10
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Resource Conservation and Recovery Act, Subtitle C

»  RCRA Civil Penalty Policy (6/23/03)
e (uidance on the Use of Section 7003 of RCRA (10/97)

RCRA, Subtitle I — UST

» U.S. EPA Penalty Guidance for Violations of UST Regulations. OSWER Directive 9610.12
(November 14, 1990)

* Guidance of Federal Field Citation Enforcement, OSWER Directive 9610.16 {October 6, 1993)

Safe Drinking Water Act - UIC

¢ Interim Final UIC Program Judicial and Administrative Order Settlement Penalty Policy -
Underground Injection Control Guidance No. 79 (9/27/93)

Safe Drinking Water Act - PWS

e New Public Water System Supervision Program Settlement Penalty Policy (5/25/94)
Toxic Substances Control Act

»  Guidelines for the Assessment of Civil Penalties Under Section 16 of TSCA (7/7/80) (Published in
Federal Register on 9/10/80. Note that the first PCB penalty policy was published along with it, but
the PCB policy is now obsolete.)

e Enforcement Response Policy for Reporting and Recordkeeping Rules and Requirements for TSCA

Sections 8, 12, and 13 (3/31/1999)

PCB Penalty Policy (4/9/90)

TSCA Section 5 Enforcement Response Policy (6/8/89), amended (7/1/93)

TSCA Good Laboratory Practices Regulations Enforcement Response Policy (4/9/85)

Enforcement Response Policy for Test Rules Under Section 4 of the Toxic Substances Control Act

(5/28/1986)

s Interim Final Enforcement Response Policy for the Asbestos Hazard Emergency Response Act
(1/31/89) )

s Enforcement Response Policy for Asbestos Abatement Projects; Worker Protection Rule (11/14/89)

¢ Section 1018 - Disclosure Rule Enforcement Response and Penalty Policy, December 2007

¢ (Consolidated Enforcement Response and Penalty Policy for the Pre-Renovation Education Rule:
Renovation, Repair and Painting Rule; and Lead-Based Paint Activities Rule, Interim Final Policy,
August 2010

11
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Attachment (2013 Penalty Inflation Rule)

(e (w/attachment)
Steven Chester, OECA
Lawrence Starfield, OECA
Regional Counsel, Regions [ - X
Director, Office of Environmental Stewardship, Region I
Director, Division of Enforcement and Compliance Assurance, Region Il
Director, Office of Enforcement, Compliance, and Environmental Justice, Region [1
Director, Office of Enforcement and Compliance Assurance, Region V
Director, Compliance Assurance and Enforcement Division, Region VI
Director, Office of Enforcement, Compliance and Environmental Justice, Region V1II
Director, Enforcement Division, Region IX
Director, Office of Civil Rights, Enforcement and Environmental Justice, Region X
Regional Media Division Directors
Regional Enforcement Coordinators, Regions I - X
OECA
W. Benjamin Fisherow, Chief, EES, DOJ
Deputy and Assistant Chiefs, EES, DOJ
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Federal Register/Vol. 78, No. 215/ Wednesday, November 6, 2013/Rules and Regulations

66643

and amended citalions in two
provisions of the construction standards
to show Lhe correct incorporation-by-
reference seclion,

In the DFR, OSHA stated that it would
confirm the effective date of the DFR if
it received no significan! adverse
comments. OSHA received eight
favorable and no adverse comments on
the DFR (seze 1D: OSHA—2013-0005~
Q008 thru —0015 in the docket for this
rulemaking), Accordingly, OSHA is
confirming the effective date of Lhe final
rule,

In addilion to explicilly supporiing
Lhe DFR, several of Lhe commenters
provided supplemeutal ioformation, Mr.
Charles Johnson of AltairStrickland
staled that as a result of “[OSHAs]
incorporating both the 1968 and the
[2011] versions of the ANSL 2535
standard by referencel,] both
manufacturers and employers will likely
migrate to the newer versions and the
older versions will likely fade away as
demand declines” {ID: OSHA-2015~
D005-0011), Mr. Johnson also
commented that “[hlad OSHA deleted
Lhe reference to the ANS] Z35.1-1968
language, these signs would require
replacement al considerable and
unnecessary cost lo employers.” Id.

A second commenler, Mr. Blair
Brewster of MySaletySign.com,
descrihed several advantages and
limitations of the updated ANSI signage
standards, concluding that “[i]t would
be arrogant to assumo that a single
standard is hest. The ANSI 2535
designs, the traditional safety sign and
tag designs, os well as Lhe countless
other designs to come, will all have
their place and will all coexist” (ID:
(JSHA-2013-0005-0014),

A third commentler, Mr. Kyle Pitsor of
the National Eleclrical Manufacturers
Association [NEMA] stated that *[wlhile
we would have preferred that the
references to the outdated standards be
removed entirely rom OSHA's
regulations, NEMA aprees Lhat giving
employers the option of using signs and
lags that meet either the 1967-1968 or
ke mosi recent versions ol Lhe
standards will provide the greatest
flexibility withoul imposing additional
costs™ {ID: DSHA—2013-0005-0013).
M, Pitsor also helpfully noted that,
contrary to proposed §§ 1910.6(e)(66)
and {e)(67] and 1926.6(h](28}-(h)(30],
the Inlernational Safety Equipment
Association (ISEA) is not authorized 1o
sell the ANSI 2535 standards proposed
for Incorporation by reference, and these
standards are not sold on the ISEA Web
site, www.safefyequipment.arg. (n
response to Mr, Pitsor's commenl,
OBHA is correcting the incorporation-
by-reference provisions in question in

29 CFR 1910.6 and 1926.6 in a separate
Federal Register notice identifying the
three localicns where the puhlic can
purchase Lhe updated ANST Z535
slandards.

Finally, OSHA received an email from
Jonathan Stewart, Manager, Government
Relations, NEMA, efter the comment
period ended (ID: OSHA—2013-0005-
0015), In his email, Mr. Stewarl
meniioned NEMA's earlier comments to
the docket {ID: OSHA-2013-0005—
0013), and stated Lhat *'|w}hile reflective
of NEMA's posilion, those comments
did not include a clarification regarding
the language thal the NRPM used in Sec.
1926.200 Accident prevention signs and
tags.” He further indicated that '“[t]he
language, while not inaccurate, was
unclear regardiog which figure(s) it
intended lo reference m the ANSI
£535.2-2011 standard.” Allhough this
comment was late, OSHA considered it
because it was a puraly technical
comment, pointing out an ambiguity in
the vited provision's reference to figures
in the updated version of the national
consensus standard. ANSI Z535.2—-2011.
OSHA finds that Lhe conument has
merit, and acguordingly is clarifying Lhe
language in 29 CFR 1926.200(b) and (c)
specifying which figures employers
musl follow in ANSI 2535.2-2011.

List of Subjects in 29 CFR Parts 1910
and 192§

Signage, [ncorporation by reference,
Occupalional safety and heallh, Safety.

Authority and Signature

David Michaels, Ph.D., MPH,
Assgistant Secretary of Labor for
Occupational Safety and Health, 1.5,
Department of Labor, 200 Constitution
Avenue NW,, Washioglon, DC 20210,
aulhorized the preparatico of Lhis final
rule, DSHA is issuing this final rule
pursuant {o 29 U.5.C. 653, 655, and 657,
5 U.8.C. 553, Secretary nf Labor's Order
1-2012 (77 FR 3912}, and 29 CFR parl
1911,

Signed at Washington, DC, on October 34,
2013.
David Michasls,

Assistant Secretary of Labor for Occupational
Safety and Health.

IFR Doc. 2013-26336 Filee 11-5-13; B:25 am]
AILLING CODE 4510-26-F
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 19
[FRL-89M1-88—-0DECA]

RIN 2020-AA49

Civil Monetary Penalty tnflation
Adjustment Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Wilh this ection, EPA is
promulgating a final rule that amends
the Civil Monelary Penalty Inflation
Adjustment Rule. This aclion is
mandated by the Debt Collection
Improvement Act of 1996 {DCIA) to
adjust for inflation certain slatutory civil
monelary penalties lhai may he assessed
for violations of EPA-administered
statutes and their implementing
rogulations. The Agency is required Lo
review the civil monetary penalties
under the statutes it adminislers at least
once every four years and to adjust such
penalties as necsssary for inflation
according to a formule prescribed by Lhe
DCIA. The regulations centain a lisi of
&ll civil monetary penalty authorities
under EPA-administered statutes and
the applicable statutory amounts, as
adjusted lor inflalion, since 1996,

DATES: This rule is effective December 6,
2013,

FOR FURTHER INFORMATION CONTACT:
Caroline Hermann, Special Litigation
and Projects Division (2248A), Office of
Civil Enforcemeni, Office af
Enforcement and Complience
Assurance, U.S, Environmental
Protection Agency, 1200 Pennsylvania
Avenue NW,, Washington, DC 20460,
(202) 564-2874.

SUPPLEMENTARY INFORMATION:
1. Background

Pursuant to section 4 of the Federal
Civil Penalties Inflation Adjustmen! Act
of 1880, 28 11.5.C. 2461 note, as
emended by the DCIA, 31 11.5.C. 3701
note, cach federal agency is required to
issue regulations adjusting for inflation
the statutory civil monetary penalties !
(“civil penalties™ or "penalties”) that
can ba imposed under the laws
administered by that agency. The
purpose of these adjustments is to

! Section 3 of the Fedaral Civil Penalties inflation
Adjusiment Act of 1990, 26 U.5.C. 2461 naote, as
amended by the DCIA, 91 U.5.C, 3701 nate, defines
“civil manetary penally’ to mean “any penalty, lina
or othar senction that—{ A)ii] is for a spseific
monetary amount ag provided by federal law; or {ii)
has & maximum amaunl provided for by federal
law.. . .
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maintain the deterrent elfect of civil
penalties and to further the policy goals
of the underlying statutes. The DCIA
requires adjustments la be made at least
once every four years following the
initial adjustment. EPA's initial
adjustment to each stalutory civil
penalty amount was published in the
Federal Register on December 31, 1996
(61 FR 69360), and became effective on
January 30, 1997 (“the 1996 Rule’"},
EPA's second adjustment to civil
penalty amounts was published in the
Federal Register on February 13, 2004
{69 FR 7121), and became effective on
March 15, 2004 (“the 2004 Rule’'}.
EPA’s third adjustment to civil penalty
amounts was published in Lhe Faderal
Register on December 11, 2008 (73 FR
75340}, as corrected in the Federal
Register on January 7, 2009 (74 FR 626),
and became effective on January 12,
2009 ("'the 2008 Rule”),

Where necessary under the DCIA, this
rule, specifically Table 1 in 40 CFR 19.4,
adjusts for inflation the maximum and,
in some cases, the minimum amount of
the statutory civil penally that may be
imposed for violations of EPA-
administered stalites and their
implementing regulaticns. Table 1 of 40
CFR 19.4 identifies the applicable EPA-
administered statutes and sets out the
inflation-adjusted civil penalty amounts
thal may be imposed pursuant Lo each
statutory provision after the effective
dates of the 1996, 2004 and 2004 rules,
Where required under the DCIA
formula, this rule amends the adjusted
penalty amounts in Table 1 of 40 CFR
19,4 for those violations that occur after
the effective date of Lhis rule.

The formula prescribed by the DCIA
for determining the inflation
adjustment, if any, to statutory civil
penallies consists of the following four-
slep process,

1. Determine the Cost-of-Living
Adjustment (COLAJ, The COLA is
delermined by calculating the
percentage increase, if any, by which
the Consumer Price Index ? for all-urban
consumers (CPi-1i] for the month of
June of the calendar year preceding the
adjusiment exceeds the CPI-U for the
month of June of the calendar year in
which the amount of such civil
monetary penalty was last set or
adjusted.® Accordingly, the COLA

2 8ection 3 of the DCIA defines "Consumer Price
Index" to mean "the Gonsumer Price Index lor all-
urban consumers published by the Department of
Labor," lalerested parties may find the relevant
Consumer Price Index, publishad by the
Departiment of Labor's Bureau of Labor Statislics, on
the Internei. To access this information, go to the
CP! Homs Page ab: fip://ftp bla.govipud/
spacitl requests/epifeptal.tat.

4 Sectian 5(b] of the DCIA defines the term "cust-
of-living adjustmert” {o mesn “the percentage {if

applied under this rule equals the
percentage by which the CP1-U for fune
2012 {i.e., June of the year precedi

this year), exceeds the CPI-U far June of
the year in which the amounl of a
specific penalty was last adjusted (ie,,
2008, 2004 or 1896, as the case may be).
Given that the last inflation adjustment
was published on December 11, 2008,
the COLA for most civil penaliies sel
forth in this rule was calculated by
determining the percentage by which
the CPI-U for June 2012 [228.478)
exceeds the CPI-U for June 2008
(218.815), resulting in a COLA of 4.87
percenl, For those few civil penalty
amounts that were last adjusied under
the 2004 Rule, the COLA equals 20.97
percent, calculated by delermining the
percentage by which the CPI-U for Jume
2012 (229.478) exceeds the CPI-U for
June 2004 (189.7), In the case of the
maximum civil penalty that can be
imposed under section 311{L}7YA) of
the Clean Water Act, 33 U.B.C.
1321(b)(7){A), which is the sole civil
penalty last adjusted under the 1996
Rule, the COLA is 46,45 percent,
determined by calculaling the
percentage by which the CPI-U for June
2012 (229.478) exceeds the CPI-U for
june 18986 (156.7).

2. Calculote the Raw Inflation
Increase, Once the COLA is determined,
the second slep is to multiply the COLA
by the curren! civil penalty amount 1o
determine the raw inflation increase.

3. Apply the DCIA’s Rounding Rule (o
the Raw Inflation Increase. The third
step is to round this raw inflation
increase according to section 5{a} of the
Federal Civil Penalties Inflation
Adjustment Act of 1990, 28 17.5.C. 2461
note, as amended by the DCIA, 31
U.5.C. 3701 note. The DCIA's rovnding
rules require Lhat any increase be
rounded to lhe nearest multiple of: $10
in the case of penalties less than or
equal to $100; 3100 in the case of
penalties greater than $100 but less than
or equal to $1,000; $1,000 in the case of
penalties greater than §1,000 but less
than or equal to $10,000; 5,000 in the
case of penallies greater than $10.000
but less than or equal to $100,0060;
$10,000 in the case of penalties greater
than $100.000 bnt less than or equal to
$200,000; and $25,000 in \he case of
penalties greater than $200,000, (See
section 5(a) of the Federal Givil
Penalties Inflation Adjustment Act of

any) tor each civil monetary peoally by which—(1)
the Consamer Price Indax for the month of hune of
the ealendar ywar preceding the adjusiment, exceeds
{2] the Consumer Price Index for the manth of june
of the calendar year in which the smount of such
civil monetary penalty was last set ar adjustad
pursuant to law.”
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1990, 28 11.5.C. 2461 note, as amended
by the DCIA, 31 1.5.C. 3701 note.)

4. Add the Avunded Inflation
Increase, if any, to the Current Penalty
Ampunt. Once the inflation increase has
been rounded pursuant to the DCIA, the
[ourth step is to add the rounded
inflation increase to lhe current civil
penalty amount 1o oblain the new,
inflation-adjusted civil penalty amount.
For example, in this rule, the current
statutory maximum penalty amounts
that may be imposed under Clean Air
Act [CAA) section 113(d)(1), 42 U.5.C,
7413(d) 1), and CAA section 205(c){1),
42 11.5.C., 7524(c){1), are increasing from
5295,000 to $320,000. These penaltly
amounts were lasl adjusted with the
prommulgation of the 2008 Rule, when
these penalties were adjusted for
inflation from $270,000 to $295,000.
Applying the COLA adjustment to the
current penalty amount of $295,000
results in a raw inllation increase of
814,376 for both penalties, As stated
ahove, the DCIA rounding rule requires
the raw inflation ingresss to be rounded
to the nearest mulliple of $25,000 for
penallies greater than $§200,000.
Rounding $14,376 to the ncarest
multiple of $25,000 equals $25,000.
That rounded ingrease increment of
$25,000 is then added 1o Lhe $295,000
penalty amount te arrive at a total
in{lation adjusted penalty amount of
£320,000. Accordingly, once this rule is
cffective, the statutory maximum
ampunts of these penalties will increase
ta $320,000,

In contrast, this rule does not adjust
those civil penalty amounts where the
raw inflation amounls are not high
euough 1o round up to the required
multiple stated in the DCIA. For
example, under section 3008{a)(3) of the
Resource Conservailon and Recovery
Act, 42 11.5,C. 6928{a)(3), the
Adminisirator may assess a civil penally
of up to §37,500 per day of
noncompliance for each violation. This
penalty was last adjusted for inflation
wnder the 2008 Rule. Multiplying the
applicable 4.87 percent COLA o the
statntory civil penally amount of
$37.500, the raw inflalion increase
erquals only $1,827 40; the DCIA
rounding mle requires a raw inflalion
increase increment 1o be rounded to the
nearest multiple of 35,000 for penalties
greater than 510,000 bul less thao or
equal to $100,000. Because this raw
inflation increase is not sufficient {o be
rounded up to a multiple of 5,000, in
aceordance with the DCIA's rounding
rule, this rule does nol increase the
$37,500 penally amount. However, il
during the developmenl of EPA’s next
Civil Monetary Penally lnflation
Adjustment Rule. anticipated lo be

EPA-000497



Federal Register/Vol. 78, No. 215/ Wednesday, November 6, 2013/Rules and Regulations

66645

promulgated in 2017, the raw inflation
increase can be rounded up to the next
multiple of 85,000, statutory maximum
penalty amounts currently at $37,500
will be increased to $42,500.

Because of the low rale ol inflation
sinee 2008, coupled with the
application of the DCIA’s rounding
rules, only 20 of the B8 statutory civil
penalty provisions implemented by EPA
are being adjusted for inflation under
this rule. Assuming there are no changes
lo the mandate imposed by the DCIA,
EPA intends to review all statutory
penalty amounts and adjust them as
necessary to account for inflation in the
year 2017 and every four years
thereafter.

I1. Technical Revision to Table 1 of 40
CFR 19.4 To Break Out Each of the
Statutory Penalty Authorities Under
Section 325(b) of the Emergency
Planning and Community Right-To-
Know Act (EPCRA)

EPA is revising the row of Table 1 of
40 CFR 19.4, which lists the statutory
maximom penalty amounis that can be
imposed under section 325(b) of
EPCRA, 42 UL5.C. 11045(b), to break out
separately the three penalty aulhorities
contained in subsection (b). Since 1996,
EPA has been adjusting for inflation all
of the statutory maximum penalty
amounts specified under EPCRA seciion
325(b). 42 U.5.C. 11045(b}. Under past
rules, the Agency has grouped the
maximum penalty amounts tbat may be
assessed under section 325(b) under the
heading of 42 1.5.C, 11045(b} in Table
1 of 40 CFR 19.4, Far example, under
the 2008 Rule, Table 1 of 40 CFR 19.4
reflects that the statutory maximum
penalties that can be imposed under any
subparagraph of EPCRA section 325(b)
are $37,500 and 5107,500. Consistent
with huw the other penalty authorities
are displayed under Part 19,4, Table 1
now delineates, on a subparl-by-subpart
basis, the penalty aulhorities
enumerated under section 325(b) of
EPCRA, 42 U.S.C. 11045(b) (i.e., 42
U.S.C. 11045(b)(1)(A), (b)(2), and (b}3)).
Thal is, upon the effective dale of this
rule, the stalutory maximum penalty
that can be impused under section
325(b)(1)(A) is $37,500; the statutory
maxirnum penalties that can be imposed
under section 325(b)}{2) are $37,500 and
$117,500; and the slatulory maximum
penalties that can be imposed under
section 323(b)(3) are $37.500 and
$117,500.

Iil. Efactive Date

Section 6 of the DCIA provides thal
“any increase upder [the DCIA] in a
civil monetary penalty shall apply only
to violations which occur after the date

the increase takes effect,” [See section 6
of the Federal Civil Penalties Inflation
Adjustinent Act of 1990, 28 U,5.C, 2451
note, as amended by the DCIA, 31
U.8.C. 3701 note.) Thus, Lhe new
inflation-adjusted civil penalty amounts
may be applied only to violations thal
occur after the effective date of this rule.

IV. Good Cause

Section 553(b) of the Administralive
Procedure Act (APA} provides that,
when an agency for good cauvse linds
that ""notice and public procedure . . |
are impracticable, unnecessary, or
contrary lo the public interest,” the
agency may issue a rule withoul
providing notice and an opportunity for
public comment, EPA finds thal there is
good cause lo promulpgate this rule
without providing for public comment.
The primary purpose of this finel ruls
is merely to implemen! the statutory
directive in the DCIA Lo make periodic
increases in civil penally amounts by
applying the adjustment formula and
rounding rules established by (he
statute. Decause the celculation of the
increases is formula-driven and
prescribed by statute, EPA has no
disgrelion to vary the amount of the
adjustment to reflect any views or
suggestions provided by commenlers.
Accordingly, it would serve no purpose
to provide an apportunity for public
comment on this rule. Thus, notice end
public commenl is unnecessary.

In addition, EPA is making the
technical revisions discussed above
wilhout notice and public comment,
Because the technical revisions to Table
1 of 40 CFR 19.4 more accurately reflect
the stalutary provisions under sach of
the subparagraphs of section 325(b} {i.e.,
under 42 U.5.C. 11045{(b¥ 1A, (b){2),
and {b)(3)) and do not constitute
substantive revisions to the rule, these
changes do nol require notice and
commeni.

V. Statulory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Plonning and Review and Executive
Order 13563; fmproving Reguiation and
Regulatory Review

This action is not a "'signiftcant
regulatory action” under the leems of
Executive Order 12866 (38 FR 51735,
October 4, 1993) and thereflore is no!
subject o review under the Executive
Orders 12866 and 13563 {76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions nf the Paperwork Reduction
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Act of 1995, 44 U.8.C. 3501-3521.
Burden is defined at 5 CFR 1320.3(b).
This rule merely increases the amount
of civil penalties that could be imposed
in the conlext of & federal civil
administrative enforcement agtion or
civil judicial case lor violations of EPA-
administered statutes and their
implementing regulations,

C. Regulatory Flexibility Act

Todey’s final rule is not subject to the
Regulatory Flexibility Act (RFA), 5
[1.5.C. B01-612, which generally
requires an agency to prepare a
regulatory [lexibility analysis for any
rule that will have a significant
economic impact on a substantial
number of small entilies. The RFA
applies only to rules subjecl to notice
and comment rulemaking requirements
nitder the APA or any other statute. This
rule is not subject to notice and
comment requirements under the APA
ar any other stalule because although
the rule is subject to the APA, the
Agency has invoked the “pood cause”
exemplion under 5 1U.5.C. 553(b},
therefore it is not subject to the nolice
and comment requirements.

D. Unfunded Mandates Reform Acl

This action cantsmns no federal
mandales under the provisions of Title
1T of the Unhunded Mandates Reform
Acl ol 1995 (UUMRA), 2 U.5.C. 1531—
1538 for stale, local, or tribal
governments or the private sector. The
actlion implements mandates
specifically and explicitly set forth by
Congress in the DCIA without the
exercise of any policy discretion by
EPA. Dy applying the adjustment
formula and rouoding rules prescribed
by the DCIA, this rule adjusts for
inflation Lhe statutory maximum and, in
some gases, the minimum, amount of
civil penalties that can be assessed by
EPA in an administeative enforcement
action, or by the 11.8. Attorney General
in acivil judiciol case, for violations ol
EPA-administered statutes and their
implementing regulations. Because the
calculation of any increase is formula-
driven, EPA has no policy discretion to
vary the amounl of the adjustment.
Given Lhat the Agency has made a “‘good
pause” finding that this rule is not
subjecl lo notige and comment
requirements under the APA or any
other statute (see Section [V of this
notice), il is not subject to sections 202
and 205 of UMRA, EPA has also
determined that this aclion is nol
subject to the requirements of seclion
203 of UMRA because it contains no
regulatory requirements that might
significantly or uniquely affect small
governmenis. This rule merely increases
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the amount of civil penalties that could
conceivably be imposed in the context
of a federal civil administrative
enforcement aclion or civil judicial case
lor violations of EPA-sdministered
statutes and their implementing
regulations.

E. Executive Order 13132 {Federalism}

This action does not have federalism
implications, Il will not have substantial
direct elfects on the Stales, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 {64 FR 43255,
Augusl 10, 1999). This rule merely
increases the amount of civil penalties
thal could conceivably be imposed in
the context of a federal civil
administrative enforcement action or
civil judicial case for violations of EPA-
administered sialutes and their
implementing regulations. Thus,
Executive Order 13132 does not apply
to this rule.

F. Executive Order 13175;: Cagsultation
and Coordinatian With Indian Tribal
Governmenis

This action does not have tribal
implications, as specified in Execulive
Order 13175 (65 FR 67249, Navember 9,
2000). This rule merely increases the
amount of civil penalties that could be
imposed in the conlexi of a federal civil
administrative enforcement action or
eivil judicial case far violations of EPA-
adminislered stalutes and their
implementing regulations. This final
rule will not have substantial direct
effects on tribal governments, on the
relationship between the federal
government and Indian tribes, or on the
distribution of power and
respansibilities belween the federal
government and Indian tribes, Thus,
Executive Order 13175 does not apply
to Lhis action.

G. Executive Order 13045! Protection of
Children Fram Environmental Health
Risks and Safety Risks

EPA interprels Execulive Order 13045
{62 FR 19885, April 23, 18897] as
applying only lo those regulatary
actions thal concern health or safety
risks, such that the analvsis required
under section 5-501 of the Executive
Order has the potential to infloence the
regulation. This action is nol subject to
Execulive Order 13045 becauge il does
not establish an environmental standard
inlended to mitigate health or safety
risks,

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, ar Use

This action is not subject lo Executive
Order 13211 {66 FR 28355, May 22,
2001), because it is not a sipnificant
regulatory action under Executive Order
12866.

I. National Technology Transfer ond
Advancemert Act

Section 12(d} of the National
Technology Transfer and Advancement
Act of 1995 ("'NTTAA™}, 15 11.8.C. 272
note, directs EPA 1o use voluntary
consensus standards in ils regolatory
aclivities unless 1o do so woenld be
inconsistent with applicahle law or
otherwise impractical, Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to pravide Congress, through the U.5,
Office of Managemen! and Budget,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards, This
action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

I. Executive Order 12898: Federa!
Actions Ta Address Envirenmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7620,
February 16, 1994) establishes federal
executive policy on environmental
justice, Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, 1o
make environmental justice part of their
misgion by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effecks of their programs,
policies, and activities on minority
populations and low-incoms
populations in the United States. EPA
lacks the discretionary authorily 1o
address environmental justice in this
final rulemaking. The primary purpoese
of this final rule is merely to apply the
DCIA's inflation adjustment forula o
make periodic increases in the civil
penalties that may he imposed for
violations of EPA-administered statutes
and their implementing regulations,
Thus, because calculalion of the
increases is formula-drives, EPA has no
discretion in vpdating the rule to reflect
the allowable slatutory civil penalties
derived from applying the formula,
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Since there is no discretion under the
DCIA in determining the statutory civil
penalty amouni, EPA cannot vary the
amount of the civil penalty adjustment
to address other issues, incloding
environmental justice issues.

K. Congressional Review Act

The Congressional Review Act, 5
U.8.C. BO1-808, as added by the Small
Business Regulatory Enforcement
Fairaess Act of 1996, generally provides
that belore a rule may take effect, the
agency promualgating the rule must
submit a rule report, which includes a
copy of the rule, o each House of the
Cangress and to lhe Camptroller General
of the United Slates. EPA will submit a
report containing this rule and other
required information Lo the 1.8, Senale,
the 1U.S. House of Representatives, and
the Complroller General of the United
Stales prior to publication of the rule in
the Federal Register. A major rule
cannot take eifect ontil 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.5.C. 804{2).

List of Subjecis in 40 CFR Part 18

Environmenial pratection,
Adminislrative practice and procedure,
Penalties.

Dated: October 29, 2013
Gina McCarthy,

Administrotor, Environmental Protection
Agency.

Far the reasons set oot in the
preamble, 1itle 40, chapter 1, part 19 of
the Code of Federal Regulations is
smended as follows:

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

® 1. The autharity cilation for par{ 19
continues to read as follows:
Authority: Pub. L. 101410, 28 U.5.C. 2461

nate; Public Law 104134, 31 U.S.C. 3701
nate.

m 2. Revise §19.2 lo read as follows:

§13.2 Effective date.

The increased penally amounts sel
forth in the seventh and last colunin of
Table 1 to §18.4 apply to all violations
cnider the applicable statutes and
regulations which oceur after December
6, 2013, The penalty amounts in the
sixth column of Table 1 to §19.4 apply
to violations under the applicable
statutes and regulations which occurred
after fanuary 12, 2008, through
December 6, 2033, The penaity amounts
in the lifth column of Table 1 to §19.4
apply to all violations under the
applicable statutes and regulations
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which occurred afier March 15, 2004,

through January 12, 2009. The penalty
amounts in the fourth column of Table
1 ta §19.4 apply to all violations under
the applicable statutes and regulations

which occurred aflter January 30, 1997,

through March 15, 2004.
w 3. Revise § 15.4 o read as follows:

§19.4 Penalty edjustment and table,

The adjusied stalulory penalty
provisions and their applicable amounts
are set oul in Table 1, The last column

in the table provides the newly effective
stalutory civil penalty amounls.

TABLE 1 OF SECTION 19.4—CiviL MONETARY PENALTY INFLATION ADJUSTMENTS

Siia i P?Fnalljes e‘f.fsc:l;se Pegur.ﬁ;séffrfieggve Pe&afﬂr&s:eﬂee}.ﬁ;& Penallies effective
i Alulo naifies, anar Jantary ai, e | o =y antar January 12,
e Kl ERuB e e &s enaciad 1997 o 2004 1hrough 20001008 | parermi®s 01
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7 U.B8.C 138/(8)(1) ........, | FEDERAL INSECTICIDE, $5.000 35,500 $6.500 $7 500 $7.500
FUNGICIDE, AND
RODENTICIDE ACT
{FIFRA).
7 USC A38L@)E) o FIFRA .. - o $500/%1,000 HE50/51,000 $650/%1,100 B750/81,100 $750/51,100
15 U.S.C. 2615{a)(1) ... | TOXIC SUBSTANCES $25,000 $27.500 $32.500 $37.500 $37,500
CONTROL ACT
{'TSCA:.
15 U.5.C. 2647(8) ..o, | TSCA .. $5,000 %5,500 $5.500 §7.500 $7.500
15 US.C, 2647(0) ... | TSCA i $5,000 $5,000 $5.500 $7.500 $7,500
31 U.5.C. 3802{a}(1} ...... | PROGAAM FRAUD $5,000 $5,500 §6,500 7500 $7,500
CIVIL REMEDIES ACT
{PFCRA).
31 U.S.C, 3802(a)2) ....... PFCRA . $5,000 $5,500 56,500 %7500 £7,500
33 USC 13I8 s CLEAN WATEA ACT $25.000 327,500 $32,500 £37,500 $37,500
{cwm
33 U.S.C 1319(g)(2)(A) .. | CWA .. $10,000/$25.000 $11,0000$27,500 §11,000/832, 500 $16,000/537 500 $16,000/%37,500
33 U.S.C. 1319(a)(2}B) .. | CWA . $10,000/5125,000 |  $11.000/8137,500 |  511.000/$157,500 | $16,0005177,500 |  $16,000/3167,500
33 U.5.C. 1321(b}{BNBYI) | CWA .. ' $10,000/$25,000 $11,000/%27 500 $11,000/832,500 $16,000/537 500 $16,000/$37,500
33050 CWA e | 310,000/$125,000 | 511.000/%137,500 | $11.000/$157,500 |  $16.000/5177.500 |  $16,000/$187 500
1321 {b}E) (B (i),
3 US.C.1221(BX7HAY . [ CWA s $25,000/$1,000 527 500051, 100 £32,600/81,100 537 500/51,100 $37,500/%2,100
33 US.C13210)K7HB) . | CWA .. $25,000 £27,500 $42,500 537,500 $37,500
33 U.S.C 1321(bNTHC) .. | CWA ... 325,000 $27,500 $32 500 $37,500 $37,500
33 US.C1321(0)7HD) . | CWA | $100,000/53,000 $110.000/$3,300 £130,000/32 300 $140,000/54,300 $150,000/$5,300
33 US.C 1414b(a} 1) ... | MARINE PROTECTION, $600 $660 5760 £860 3860
AESEARCH, AND
SANCTUARIES ACT
{MPRSA).
FAUSC 1415a) .o | MPRBA v | $50,000/8125,000 | $55,000/$187,500 | $65,000/8157.500 | $70.00005977,500 |  $75,000/3187,500
33 U.S.C. 1901 nole (see | CERTAIN ALASKAN $10,000/$25,000 |  $10,000/525.0002 $10,000/525 0040 $11.000/$27 500 $11,000/527 500
1408{a}{2)(A). CRUISE SHIP OPER-
ATIONS :cacsc]
33 U.S.C. 1901 note (see | CACSO . G T $10,000/5125,000 | $10.000/$125,000 |  $70,000/8125,000 |  $11.000/8137,500 |  $11,000/8147,500
1408(a)2){B)).
33 U.5.G. 1901 note {(see | CACSO ..o $25,000 $25,000 | $25,000 $27.500 $27,500
=T TR
42 U.5.C 300g-3(b} ..... | SAFE DRINKING $25,000 827 500 $32,500 £37.500 $37.500
WATER ACT (SDWA)
42 U5.C. 300g- SIND T $25,000 be7 500 $32,500 E37 500 $37,500
3(oM(3)(A).
42 U.S.C. 300g- SEWE i $5,000/825,000 %5,000/525,000 $6,000/827 500 $7.000/532,500 $7,000/$32,500
3(gitaps).
42 UU.8.C. 3009~ BOWE b oergesissisios vones $25,000 325,000 SI7 500 32,500 $32.500
HaH3NT).
42 U.S.C. 300n-2(b){1}) ... | SDWA ., $25,000 $27 500 232,500 $37.500 $37,500
42 U.8.C. 300h-2(cK{1) ... | SDWA $10,000/3125,000 |  $11.000/$137,500 |  $11.000/8157.500 | $16000/%177.500 | $16,000/8187,500
42 U.8.C. 300h—2(c){2) ... | SOWA ., $5,000/$125,000 $5,5001% 137,500 365008157 500 57.500/$177,500 $7,500/%187,500
42 U.5.C. 300h-3(c) ........ SDWa ., $5,000/310,000 £5500/811,000 $6,500/$11,000 §7,500/516.000 57,500/816,000
42 U,5,C. 300{b) .......on.. | SOWA ., $15,000 15,000 | $16,500 £16,500 $21.500
42 U.5.C. 300i-1(c) ......... | SDWA ... $20,000/350,000 | $22,000/355,0002 100,000/ $110,000¢ $120,000/
$1.,000,000 $1,100,000 $1,150,000
42 U,5.C. 300j{e){2} ... | SDWA ... $2,500 52,750 $2,750 $2,750 $3,750
42 U S.0. 300/4(c) ... | SOWA ... £25,000 $27.500 £42.500 §37,500 $37.500
42 U.8.C. 300-6(b)(2) ... | SDWA .. $25,000 £35.000 £27 500 $32,500 $32.500
42 U.S.C. 3001-23(d} ....., SDWA | $5,000/$50,000 $5.500/355,000 $6,500/865,000 7 5004870,000 $7,500/$75,000
42 U.5.C. 4B52d(b)(5) ... | RESIDENTIAL LEAD- F10,000 $11.000 $11,000 $16.000 $16,000
BASED PAINT HAZ-
ARD REDUCTION
ACT OF 1992.
42 U5 C. 4310{a)2) ....... | NOISE CONTROL ACT $10,000 $11.000 511,000 i 516,000 $18,000
OF 1972,
42 U.8.C. 6328(a)}3) ...... | RESOURGE CON- $25.000 $27,500 532,500 | $37,500 $37.500
SERVATION AND RE- I
COVERY ACT {RCHA) i
42 U.S.C. 6928(¢) ............ | RCRA o £25,000 527,500 | $32,500 $37,500 $37.500
42 US.C. 6928(a) .......... | RCRA $25,000 $27.500 | $32.500 £37.500 $37.500
42 U.S.C, 6928(h){2} ...... RCRA .. $25,000 $27.500 $32,500 37,500 $37.500
42 U.S.C. 6934(e) RCRA $5,000 $5.500 $6,500 $7,500 $7,500
42 .5 C. 6973(b) .rvrens RCRA , $5.000 $6,500 £6,500 $7 600 §7,500
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TABLE 1 OF SECTION 19.4—CIviL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued
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42 U.5.C. 6991e{a)(3} ... | ACRA i §25,000 £27 500 $32,600 $37,500 $37,500
42 US.C 69Neld)(1) ... RCRA 510,000 211,000 $11,000 516,000 $16,000
42 L5.C. 689918(d)(2) ... | BCRA i $10,000 £11,000 $11.000 £16,000 $16,000
42 UB.C. 7413{5) ........... | CLEAN AIR ACT (CAA) . 325,000 $27.500 BA2.500 Fa7 500 $37.500
42 U.S.C. 7413(d){(1) ...... £25,000/$200.000 E27 5DINE220,000 $32,500/5270,000 $37 500/5295,000 $37,500/$320,000
42 UB.C. 7413(d)i3) ... $5,000 $5,500 56,500 §7,500 $7,500
42 U.5.C. 7524(a) .........., $2,500/525,000 $2,750/527,500 $2, 7500532 500 | $3.750/%37.500 §3,75L/837 500
42 U.5.C. 7524(c)(1) ...o... $200,000 $220,000 F270,000 | $205,000 $320,000
42 U.5.C. 7545(d)(1) 17 AR A $25,000 %£27.500 $32,500 $37,500 $37.500
42 U.S.C. 9804(e)(5)(B} . | COMPREHENSIVE EN- $25,000 $27,500 $32,500 | $37,500 $37,500

VIRONMENTAL RE- |

SPONSE, COM- I

PENSATION, AND LI-

ABILITY ACT

(CERCLA).
42 U.S.C. 9606(BY(1) ... | CERCLA . \iiiiiiriiionns 25,000 527500 535 500 $37.500 $37 500
42 U.S.C. 9808(a)(1} ....... CERCLA ., $25.000 327,500 H3P BO0 $37.500 %37 500
42 U.S.C. 960%B) | e CERCLA ... $25,000/$75,000 $27 500WHEL 500 $32,500/597,500 | $37.500/8107.500 | $37,500/%117,500
42 U.8.C. 280%(c) .\ onen $25,000/375,000 $27 500582 500 $32.500/597 500 $37.500/5107 500 $37.500/8117,600
42 U.S.C. 11(45(a) . ...... | EMERGENCY PLAN- 525,000 827 500 $32.500 337 500 $37 500

NING AND COMMU-

NITY RIGHT-TO-

KNOW ACT (EPCRA).
42 US.C. EPCHA iy isssissoasrisdinnns $25,000 SRT.E00 532,500 237 500 $37,500

11045(bj(1)iA) . _

42 U.S.C. 11045(11)(2) ... $25,000/675,000 $27,500/582,500 $32,500/897 500 | BI7500/8107.500 | $37,500/$117,500
42 U.5.C. 11045(b)(3) ..., $25,000/575,000 F27.500/882,500 532, 500/897, 600 | '$37.500/%107 500 | $37,500/6117,500
42 U.S.C. 11045(ci1) ... $25,000 $27 500 32,500 | $37,500 $37,500
42 U.5.C. 11045(cH2) .. $10,000 S11,000 | $11,000 £16,000 $15,000
42 U4.8.C. 11045(d){1) ., $25,000 527 500 | $32,500 $37,500 $37.500
42 U.S.C. 14304(a}{1} .. | MERCURY-CON- $10,000 $10,000 $11,000 B16,000 $16,000

TAINING AND RE-

CHARGEABLE BAT-

TERY MANAGEMENT

ACT (BATTERY ACT).
42 U.B.C, 14304(g) ........ BATTERY ACT e, $10,000 F10.000 11,000 $18.,000 $16,000

" Note that 33 U.S.C, 1414b (d)(1)(B) contains additional penalty escalation provisions that must be apphed lo the penalty amourts set forth in this Table The

amgunts sel forth in this Table reflect an inflation adjustment to the cale

|h§ Si%icable penally amount under MPRSA section 1048 d)(i))&ﬂ) for violations that oocur in‘any subsequen calendar year,

O was passaed on December 21, 2000 as part of

itle

ndar year 1882 penalty amount expressed in seclion 104B{d} 1){A), which is used lo caloutale
¥
IV of the Consolidaled Appropriations Azt of 2001, Pub, L. 106-554, 35 U.S.C. 1901 nole.

3The eriginal statutory penalty amounts of $20,

gmss pursuant to seclion 403 of the Public Health Security and Bioterror|

0 and $50,000 under section 1432{c} of the SDWA, 42 L.5.C. 300-1ic), were .subse?.»
ism Preparedness and Response Acl of 2002, Public

juantly increased by Con-
Law Mo 107188 (June 12, 2002}, to

100,000 and $1,000,000, respectively. EFA did not adjust these new penally amounis in #s 2004 Givil Manetary Penalty Intiation Adiusiment Rule ("2004 Rula’™), 69
R

FR 7121 {February 13, 2004), becausa they had gone into effect less 1

an lwo years pnor 1o the 2004 Rule,

*Consislent with how the EPA's ather penalty authorities are displayed under Pan 18.4, this Table now delineates, on a subpar-by-subpart basis, the penally au.
thofities enumerated under section 325(b) of EFCRA, 42 U 5.C. 11045(b) (fe., 42 U.S.C. 1 10451 THA) (o2}, and (L3N,

|FR Doc., 2013-26648 Filed 11—5-13: 8:45 aml
BILLING CODE §560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-RO6-OAR-2010-0335; FRL-9902-50—
Reglon 6}

Approval and Promulgation of
Implementation Plans; Texas;
Procedures for Stringency
Determinations and Minor Permit
Revisions for Federal Operating
Permits

AGENCY: Environmental Proteclion
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: On September 10, 2013, EPA
published a direct final rule appraving
portions of three revisions to the Texas

State Implemenlation Plan {SIP)
concerning Lhe Texas Federal Operating
Permits Program. The direcl final action
was published without prior proposal
because EPA anticipated no adverse
comments. BPA stated in the direct final
rule that if we received relevant, adverse
comments by October 10, 2015, EPA
would publish a timely withdrawal in
the Federal Register, EPA subseguently
received timely adverse comments on
the direct final rule. Therefore, EPA is
withdrawing the direct {inal approval
and will proceed to respond to all
relevant, adverse commenis in a
subsequent action based on the parallel
proposal published on September 10,
213, As staled in the parallel proposal,
EPA will not institute 4 second
comment period on this action.

DATES: The direct final rule published
on September 10, 2013 (78 FR 55221},
is withdrawn as of November 6, 2013.

CX023

FOR FURTHER INFORMATION CONTACT; s,
Adina Wiley {6PD-R), Air Permits
Section, Envirnnmental Protection
Agency, Region 6, 1445 Ross Avenue
{6PD—-R), Suite 1200, Dallas, TX 75202-
2733, The lelephone number is (214}
G85-2115. Ms. Wiley can also ba
reached via electronic mail at

wiley, edina@epa.gov,

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution contrel, Incorperation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: October 28, 2013.

Ron Curry,
Regional Administrator, Region 6.

Accordingly, the amendments to 40
CFR 52.2270 publiched in the Federal
Register on September 10, 2013 (78 FR

EPA-000501
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JU 47 016 SEFICE OF
EMFORCEMEMT AT
COMELIANCE ASSURAMNTCE
MEMORANDUM

SUBJECT: Amendments to the 1.8, Envirommental Protection Agency’s Civil Penalty
Policies to Account for Inflation (Effective August 1. 2016)

/

FROM:  CynthiaGiles | 5 /] M %/J
Assistant Adm{njnéa '
/

(
TO: Regional Administrators
Deputy Regional Administrators

Attached is the 2016 Civil Monetary Penalty Inflation Adjustment Rule {2016 Rule). which was
published on July 1. 2016. and is effective on August 1.2016. 81 Fed. Reg. 43.091 (July 1,
2016). This memorandum amends our civil penulty policies to implement the 2016 Rule.
Specifically, this memorandum:

{1} supersedes previous inflation-based amendments to our penalty policies issued in 1997,
2004, and 2008. and partially supersedes our 2013 policy amendments:’

(2) summarizes the Federal Civil Penalties laflation Adjustment Act Improvement Act (2015
Act)”

(3) describes how EPA is amending its civil penalty policies to increase penalties by the
amount of inflation accrued since the effective date of the applicable penalty policy: and

(4) provides guidance to case teams.
This memorandum does not modify FPA"s Expedited Settlement Agreement penalty policics nor

does it modify the non-penalty dollar amounts in civil penalty policies (such as the definition ol
what is an “insignificant” or “de minimis” econemic benelit of noncompliance).

' As noted in Section | of this memorandum, EPA’s 2013 guidance still applies to cases with viclations oceurring on
or before November 2, 2015,

“28 US.C. § 2461 note. Pub. L.114-74 (see https:'svww congress.gov L4 plaws publ?d PLAW-114publ74.pdf).

imerne! Adaress (URL) e hillp /www.epa goy
il 1y Lol e @ Protag woth Vegetable Oil Based Inks an 100% Postconsumer Process Cetonne Free Recycled Pape-
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l. Background and Effective Date

The 2015 Act was signed into law on November 2, 2015, in order to improve the effectiveness of
statutory civil monetary penalties and to maintain their deterrent effect, thereby promoting
compliance with the law. The 2015 Act requires an initial catch-up adjustment, which EPA is
implementing through the attached 2016 Rule. Concurrent with the effective date of the 2016
Rule, this guidance is effective on August 1, 2016, as follows:

¢ In cases where the violations occurred entirely on or before November 2, 2015,
enforcement practitioners should use the inflation adjustment policy and multipliers
contained in the guidance memorandum dated December 6, 2013 (see
https://www.epa.gov/sites/production/files/2014-
01/documents/guidancetoamendepapenaltypolicyforinflation.pdf).

e In cases where the violations occurred entirely after November 2, 2015, enforcement
practitioners should use only this inflation adjustment policy and its multipliers.

e In cases where violations occurred both before and after such date, enforcement
practitioners should use the inflation adjustment policy and multipliers contained in the
2013 guidance memorandum for the violations that occurred on or before November 2,
2015, and should use this inflation adjustment policy and its multipliers for the violations
that occurred after November 2, 2015.

In addition to the initial catch-up adjustment, the 2015 Act requires federal agencies to issue
rules adjusting statutory penalty amounts for inflation by January 15" of each year. Concurrent
with those annual statutory penalty adjustments, the Office of Enforcement and Compliance
Assurance (OECA) expects to modify its penalty policies each year. For efficiency of
administration, however, we do not plan to globally modify our penalty policies for inflation on
January 15, 2017, when the statutory penalty amounts are first required to be adjusted annually
for inflation. Instead, we intend to globally adjust the penalty policy amounts for inflation
annually beginning on or shortly before January 15, 2018.

Note that some media enforcement programs may modify their penalty policies individually, and
any such modifications may supersede application of this guidance for that program. Note also
that any possible future statutory penalty increases do not automatically modify EPA’s penalty
policies, and that practitioners should rely on the multipliers in Table A until the applicable
penalty policy is modified.

1. Amendments to the EPA’s Civil Penalty Policies
While not required by the 2015 Act, we believe that amending our civil penalty policies to

account for inflation is consistent both with the purposes behind the 2015 Act, and with our past
practice of adjusting our penalty polices for inflation. Accordingly, whether used in
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administrative litigation or in settlement, all civil penalty policies other than EPA’s Expedited
Settlement Agreement penalty policies are now modified to apply the guidelines set forth below.

Inflation Adjustments Apply Only to the Gravity-Based Portion of Penalties: We are not
modifying the long-standing approach of calculating economic benefit separately from the
gravity-based amount, since economic benefit calculations already take inflation into account.
The inflation adjustments in this guidance only impact the gravity-based portion of the penalty.

Which Civil Penalty Policies Are Applicable: Note that the penalty policies listed in Table A are
the most recent narrative versions of each policy. The “narrative version” is the applicable
media-specific penalty policy that comprehensively explains how to assess penalties for certain
violations. Enforcement practitioners should apply the Inflation Adjustment Multipliers in the
attached Table A only to the penalty amounts originally adopted as part of the policies listed in
Table A. The Inflation Adjustment Multipliers should not be applied to any subsequent addenda
that merely adjusted the penalty amounts for inflation.

How the Inflation Multipliers Are Derived: For most of the penalty policies, the multipliers are
based on Consumer Price Index (CPI) data for the year that the narrative version of the penalty
policy was issued.® In a few instances, where EPA published revised penalty matrices after
issuance of the most recent narrative penalty policy, applying such CPI multipliers to the most
recent narrative version of the penalty policy would have yielded a maximum penalty amount
lower than the amounts specified in the revised penalty matrices. To avoid this result, we
adjusted the applicable multipliers upward to reflect an appropriate inflation-related increase.*
Also, in a few instances, we adjusted the applicable multipliers in order to harmonize the penalty
amounts under several penalty policies that were issued on different dates, either because they
cover similar violations® or for other important reasons.®

3 EPA is using the same table of OMB-approved CPI multipliers that the 2015 Act required federal agencies to use
in calculating inflation-adjusted statutory maximum penalties in the 2016 Rule. But, the particular CPI multiplier
that EPA is applying to any given penalty policy is generally smaller than the statutory maximum penalty multiplier
because the 2015 Act directs the use of a multiplier that is based on the year that the relevant statutory penalty
provision was enacted or last amended by Congress. For example, EPA issued the Interim Clean Water Act (CWA)
Settlement Penalty Policy in 1995. EPA, therefore, is applying the 1.54742 CPI multiplier for 1995 to violations
enforced pursuant to CWA § 309. As applied to the $25,000 CWA penalty policy maximum amount in effect in
1995, the multiplier yields a newly adjusted CWA § 309 penalty policy maximum amount of $38,686. For purposes
of this policy, this is a reasonable inflation-related increase as compared to the $37,500 CWA maximum amount in
effect since 2013, particularly given recent low inflation. This penalty policy maximum amount is lower than the
CWA statutory maximum penalty of $51,570 because the statutory penalty amount was last modified in a 1987 law,
and the 2015 Act directs the use of the higher 1987 CPI multiplier of 2.06278 in the 2016 Rule to calculate the
statutory maximum.

4 See infra note 13 (RCRA civil penalty policy), and note 16 (EPCRA § 313 Enforcement Response Policy).
> See infra note 21 (regarding the 2007 and 2010 TSCA lead-based paint penalty policies).

6 See infra notes 17 (FIFRA enforcement response policies) and 18 (core TSCA penalty policies).
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How to Calculate the Penalties: For each violation occurring after November 2, 2015, calculate
the gravity-based penalty using the applicable penalty policies in Table A, then multiply such
gravity-based penalties by the corresponding inflation multiplier(s) and round the inflation-
adjusted amount to the nearest dollar. Then, add in any possible gravity-based penalty for each
violation occurring on or before November 2, 2015, using the guidance memorandum dated
December 6, 2013. Apply any appropriate upward or downward adjustments to the gravity-based
penalties, based on applicable aggravating or mitigating factors (history of violations, ability to
pay, coo7peration, etc.). Finally, add in any economic benefit of noncompliance to get the total
penalty.

I11.  Penalty Pleading in Administrative Litigation

Where EPA decides to cite the statutory penalty amount in an administrative pleading (such as in
an administrative complaint), the applicable statutory maximum penalty amount in effect for the
violations should be used.® EPA should cite the statutory penalty provisions and 40 C.F.R. §
19.4, along with the applicable inflation-adjusted penalty maximum levels set forth in 40 C.F.R.
8§ 19.4. Particularly where violations have occurred both after November 2, 2015, and before
such date, case teams also may find it helpful to state that the statutory maximum civil penalty
level has been adjusted over time as required by the Federal Civil Penalties Inflation Adjustment
Act of 1990 (28 U.S.C. § 2461 note; Pub. L. 101-410), as amended by the Debt Collection
Improvement Act of 1996, and most recently, by the Federal Civil Penalties Inflation Adjustment
Act Improvements Act of 2015 (28 U.S.C. § 2461 note; Pub. L.114-74, Section 701).

IV.  Administrative Penalty Caps

Note that, effective August 1, 2016, where EPA seeks administrative penalties in a complaint,
amended complaint, or through a 40 C.F.R. 8 22.18 settlement, the increased administrative

7 If application of the inflation multipliers results in a total gravity-based penalty amount that is greater than the
statutory maximum amount, the statutory maximum amount would apply. Similarly, the entire penalty sought
(including economic benefit) in an administrative enforcement action cannot exceed any applicable administrative
penalty caps as outlined below in Section V. Note that penalty amounts greater than those calculated using EPA
penalty policies and this guidance may be appropriate in limited circumstances. For example, in a formal
administrative enforcement context, EPA may seek, and presiding officers or the Environmental Appeals Board may
assess, higher penalties provided such amounts do not exceed the statutory maximum, are in accordance with
statutory civil penalty factors, and consider applicable civil penalty guidelines, and provided that any deviations
from applicable penalty policies are persuasively and convincingly explained. See, e.g., 40 C.F.R. 8 22.27(b) and In
Re Morton L. Friedman & Schmitt Construction Company, 11 E.A.D. 302 (EAB 2004).

8 If a respondent/defendant challenges the validity of any statutory maximum penalty amount, as adjusted in 40

C.F.R. Part 19, please notify the Office of Civil Enforcement of the challenge, so that OECA, the Region and the
U.S. Department of Justice, as appropriate, can coordinate our response before it is filed.
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penalty caps in Table 2 of § 19.4 in the attached 2016 Rule apply if some or all of the violations
occurred after November 2, 2015. If all violations occurred on or before November 2, 2015, the
lower administrative penalty caps in Table 1 of 8 19.4 in the attached 2016 Rule apply.

V. Impact on Pending Cases

Case Team Discretion: If the time period between seeking a penalty (through settlement or
litigation) and the final penalty assessment® covers more than one penalty-adjustment cycle (for
example, where a complaint is filed on December 15, 2016, but the final penalty order is not
filed with Hearing Clerk until April 1, 2018), the case team would have discretion to modify the
penalty amount sought (for example, to be consistent with the penalty amounts in the most recent
annual inflation adjustment rule or guidance). But such modifications would not be expected
where doing so would be:

a. unnecessary to achieve sufficient deterrence; and

b. either inappropriately disruptive®® or contrary to principles of judicial economy (for
example, where the case has already gone to hearing based on previous penalty amounts).

In a settlement context, if defendants or respondents have signed a consent decree or consent
agreement, EPA would not expect the case team to renegotiate the penalty amount due to
subsequent inflation adjustments. Prior to any such formal written settlement commitment (for
example, where the parties may have reached an agreement in principle), case teams have
discretion to decide whether to modify their penalty demand due to subsequent inflation
adjustments (for example, depending on how far along the negotiations have progressed, the
likely impact of an increased penalty on negotiations, the case team’s evaluation of the
likelihood that any informal agreements will not be consummated, and/or other factors).

VI. Further Information

We believe that the penalty policy modifications in this guidance are faithful to the spirit of the
2015 Act’s purpose in maintaining deterrence, should be easy to implement, and will not unduly

° Note that enforcement personnel can only seek penalties. Assessment of penalties is effective in a formal
administrative action once a final penalty order is filed with the Hearing Clerk, 40 C.F.R. 8§ 22.31 and 22.6, or in
civil judicial cases once the court enters a consent decree or issues a judgment awarding penalties.

10 Such disruption could be to settlement negotiations, or to other case efforts such as creating an undue burden on
EPA'’s resources. If EPA has not made a penalty demand or offer, a disruptive impact on negotiations is less likely
where the penalty is recalculated to be consistent with the most recent inflation-adjustment amounts. It is possible,
however, that a recalculation would be unduly burdensome and disruptive to the case team’s efforts where, for
example, there are an extremely large number of violations, the penalty calculation is complex, and/or where
contractor resources are needed to perform such a calculation. In such circumstances, the case team would have
discretion to determine that recalculating the penalty is not warranted even though EPA has not yet made a penalty
demand or offer.
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disrupt ongoing enforcement cases. Any questions concerning this guidance can be directed to
Gary Jonesi of the Office of Civil Enforcement at (202) 564-4002 or by email at
jonesi.gary@epa.gov.

cc: Shari Wilson, Deputy Assistant Administrator, OECA
Lawrence Starfield, Principal Deputy Assistant Administrator, OECA
Regional Counsel
Director, Office of Environmental Stewardship, Region |
Director, Division of Enforcement and Compliance Assurance, Region 11
Director, Office of Enforcement, Compliance, and Environmental Justice, Region 11
Director, Office of Enforcement and Compliance Assurance, Region V
Director, Compliance Assurance and Enforcement Division, Region VI
Director, Office of Enforcement, Compliance and Environmental Justice, Region VI
Director, Enforcement Division, Region IX
Director, Office of Civil Rights, Enforcement and Environmental Justice, Region X
Regional Media Division Directors
Regional Superfund Enforcement Directors
Regional Enforcement Coordinators
All OECA Employees
Tom Mariani, Acting Chief, EES, DOJ
Deputy and Assistant Chiefs, EES, DOJ
Kathie Stein, Environmental Appeals Judge
Susan Biro, Chief Administrative Law Judge
Regional Judicial Officers

Attachments (2)

1. Table A: Chart Reflecting Inflation Adjustment Multipliers
2. Rule promulgated in Federal Register on July 1, 2016
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Table A: Chart Reflecting Penalty Policy Inflation Adjustment Multipliers

Applicable Penalty Policy Year | Inflatton Adjustment Mulfiplier
Issued as of August 1. 2016
CWA
Interim Clean Water Act Settlement Penalty Policy 1995 1.54742
Civil Penalty Policy for Section 311(b}3) and Section 311(j} of the Clean 1998 1.450234
Water Act
CWA Section 404 Settlement Penalty Policv 2001 1.33842
Supplemental Guidance fo the Interim Clean Water Act Settlement Penalty 2008 1.09819
Policy (March 1. 1993) for Violations of the Construction Stormwaier
Requirements
SDWA
UIC Program Judicial and Adoumstrative Order Setilement Penalty Policy 1993 1.63238
New Public Water System Supervision Program Settlement Penalty Policy 1994 1.59089
CAA — Accidental Release Prevention/Risk Management Program
Final Combined Enforcement Policy for Clean Air Act Sections [12(rX1). 2012 1.02819
1120 7). and 40 C F R. Pait 68
{AA — Stationary Source
Clean Aur Act Stationaiy Source Civil Penalty Policy 1991 1.73099

1 Case teams should apply the 1990 CPI multiplier of 1.78156 to the per-barrel discharge penalty amouats in the last column of
the penalty matrix on page 11. This is an appropriate multiplier because such civil penalties under CWA § 311(b)(7)(A) & (D)
concern enviromnental exposure (7.e., the discharge of o1l and hazardous substances). and because this 1998 penalty policy
based the per-bairel penalty matrix column on the statutory maximum penalty amounts in effect when this penalty authority
was enacted in 1990. It ig important for the penalty matrix to retain a maximum per-barrel penalty policy amount that equals the
current statutory maximum and to increase the other penalty policy matnix cells proportionally by the same inflation adjustment

multiplier.
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Appendix | — Penalty Policy for Violation of Permit Requirements 1987 2.06278

Appendix Il - Vinyl Chloride Civil Penalty Policy 1985 2.18802
Appendix 111 - Asbestos Demolition and Renovation Civil Penalty Policy 1992 1.67728
Appendix 1V - Clean Air Act Penalty Policy as Applied to Stationary Sources 1987 1.73099%?

of Volatile Organic Compounds (VOC) Where Reformulation of Low Solvent
Technology is the Applicable Method of Compliance

Appendix VI - Leak Detection and Repair Penalty Policy 2012 1.02819
Appendix VII = Penalty Policy for New Residential Wood Heaters 1989 1.89361
Appendix VIII - Clean Air Act Civil Penalty Policy Applicable to Persons 1990 1.78156

Who Manufacture or Import Controlled Substances in Amounts Exceeding
Allowances Properly Held Under 40 C.F.R. Part 82: Protection of
Stratospheric Ozone

Appendix IX - Clean Air Act Civil Penalty Policy Applicable to Persons Who 1993 1.63238
Perform Service for Consideration on a Motor Vehicle Air Conditioner
Involving the Refrigerant or Who Sell Small Containers of Refrigerant in
Violation of 40 C.F.R. Part 82, Protection of the Stratospheric Ozone, Subpart
B: Servicing of Motor Vehicle Air Conditioners

Appendix X - Clean Air Act Civil Penalty Policy for Violations of 40 C.F.R. 1994 1.59089
Part 82, Subpart F: Maintenance, Service, Repair, and Disposal of Appliances
Containing Refrigerant

Appendix XI - National Petroleum Refinery Initiative Implementation: 2007 1.13833
Application of Clean Air Action Stationary Source Penalty Policy for
Violations of Benzene Waste Operations NESHAP Requirements

2 For violations governed by Appendix IV, EPA is using the same multiplier that applies to the 1991 “Clean Air Act Stationary
Source Civil Penalty Policy” because the gravity-based component of such violations is calculated using the 1991 policy.
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EPA Region 10°s Civil Penalty Guidelines for the Federal Implemnentation 2008 1.09819
Plans under the Clean Air Act for Indian Reservations in Idaho. Oregon. and
Washington. 40 C.F.R_Part 49

{CAA — Mobile Source

Clean Air Act Mobile Sonrce Civil Penalty Policy - Vehicle and Engme 2009 1.10020
Certification Reaquirements

Clean Air Act Mobile Source Fuels Civil Penalty Policy Title I of the Clean 2016 1.00000
Air Act 40 C.F.R. Part B0 Fuels Standards Requnements

North American and U.S. Caribbean Sea Enmussions Control Areas Penal 2015 1.00000

Policy for Violations by Ships of the Sulfin in Fuel Standard and Related

Provisions

Civil Penalty Pohicy for Admimistrative Hearlugs 1993 1.63238
RCRA

RCRA Civil Penalty Policy 2003 1.4828713

Guidance on the Use of Section 7003 of RCRA 1997 2.549641

U EPA last modified the RCRA civil penalty policy amounts in a memorandum dated April 6. 2010. but did not revise the 2003
RCRA civil penalty policy. The 2003 RCRA civil penalty policy contaius the applicable narrative text that practitioners should
continue to use (enforcement practitioners should no longer use the April 2010 memorandum 1n calculating penalties). But.
applying the 2003 CPI inflation multiplier of 1.28561 to the $27.500 maximum penalty amount in the 2003 policy would

have yielded a penalty policy maximum amount of $35.354, which is Jewer than the current penalty policy maximum amount
of $37.500. EPA believes it would be mnappropriate to reduce RCRA penalty policy amounts, particularly given that the 2016
Rule increases RCRA statutory maximum amourits from $37,500 to $93.750 pursuant to the 2015 Aet’s inflation adjustment
methodology. To avoid a reduction in the RCRA penalty policy amounts, we used the 2010 RCRA penalty policy amounts as a
baseline and determined that using the 2010 CPI multiphier of 1.08745 would yield a maxunum penalty policy amount of
$40,779. For purposes of tlus policy. this is an appropriate upward inflation adjustment from the $37_.500 amount because it
reflects inflation since 2010 as measured by the CPI. In order to arrive at that penalty amount using the 2003 RCRA policy. we
ncreased the RCRA penalfy policy multiplier to 1.48287.

1# For RCRA section 7003(b) penalties, EPA is applying this multiplier in order to ensure appropriate inflation-adjusted
deterrence amounts for such serious violations. i.e.. the penalty policy maxinmun equals the statutory maximum of $14.023.
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Guidance for Federal Field Citation Enforcement 1993 1.63238

1U.S. EPA Penalty Guidance for Violatiens of UST Regulations 1990 1.78156
CERCLA
Interim Policy on Settlement of CERCLA Section 106(b)} 1) Penaliy Claims and | 1997 1.9602515

Section  107(ci3) Puninive Damages Claims for Noncomphance with
Administrative Orders

CERCLA & EPCRA

Enforcement Response Policy for Sections 304. 311 and 312 of the Emergencyv

Planning and Community Right-to-Know Act and Section 103 of the 1999 1.41402
Comprehensive Environmental Response. Compensation and Liabilitv Act

EPCRA

Enforcement Response Palicy for Section 313 of the Emergency Planning and 2001 1.631161

Community Right-to-Know Act (1986) and Section 6607 of the Pollution

Prevention Act (1990)

FIFRA

FIFRA Enforcement Response Policy (FIFRA ERP) 2009 1.10020%

13 For CERCLA section 106(b}(1) penalties. EPA is applying this multiphier i order to ensure appropriaie inflation-adjusted
deterrenice amounts for such serious violations. i.e.. the penalty policy maximum equals the statutory maximuom of $53.907.

16 EPA last adjusted the EPCRA § 313 penalty inatrices in a memorandum dated April 6. 2010. but did not revise the 2001
EPCRA § 313 Enforcement Response Policy (ERP). The 2001 EPCRA § 313 ERP contains the applicable narrative text that
practitioners should continue to use (enforcement practitioners should no longer use the April 2010 memorandum in caleulating
penalties). But, applying the 2001 CPI inflation multipher of 1.33842 to the $25,000 maximwmn penalty amount m the 2001
EPCRA § 313 ERP would have yielded a penalty policy maximum amount of $33.461. which is /ower than the current penalty
policy maximum amount of $37,500. EPA believes it would be inappropriate to reduce EPCRA § 313 penalty policy amounts,
particularly given that the 2016 Rule increases EPCRA § 313 statutory maximum penalties from $37.500 to $53.907 pursuant
to the 2015 Act’s inflation adjustment methodology. To avoid a reduction in the EPCRA § 313 penalty policy amounts. we
used the 2010 EPCRA § 313 penalty policy amounts as a baseline and determined that using the 2010 CPI multiplier of
1.08745 would yvield a maximum penalty policy amount of $40.779. For puposes of this policy. this is an appropriate upward
inflation adjustment from the $37,500 amount because it reflects inflation since 2010 as measwred by the CPL In order to arrive
at that penalty amount using the 2001 EPCRA § 313 ERP. we increased the EPCRA § 313 ERP multiplier to 1.63116.

Note also that, the 2001 EPCRA § 313 ERP contains not only the original 2001 penalty matrix with a maximum penalty
amount of $27_500. but alse a penalty matrix added in 2004 that has an inflation-adjusted maximum of $32.500. and a penalty
matrix added in 2009 with an inflation-adjusted maximmun of $37.500. The multiplier im Table A applies only to the origmal

2001 penalty matrix. The other matrices should no lenger be used.

" EPA issned Appendices E. F. G, and H to the FTFRA ERP during different years. but penalties for violations governed by any

10
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Appendix E to FIFRA ERP - Enforcement Response Policy for FIFRA Section | 2010 Use the 2009 FIFRA ERP and
7{c): Establishiment Reporting Requirements multiplier
Appendix F to FIFRA ERP - Interim Final Penalty Policy for the Worker 1997 Use the 2009 FIFRA ERP and
Protection Standard multiplier
Appendix G to FIFRA ERP - Enforcement Response Policy for the Federal 1991 Use the 2009 FIFRA ERP and
Insecticide. Fungicide and Rodenticide Act Good Laboratory Practice (GLP) multiplier
Regulations
Appendix H to the FIFRA ERP - Enforcement Response Policy for the FIFRA | 2012 Use the 2009 FIFRA ERP and
Pesticide Container/Containment Regulations ultipher

TSCA
Guidelines for Assessment of Civil Penalties Under Section 16 of the Toxic 1980 1.5000018
Substance Confrol Act
Enforcement Response Policy for Reporung and Recordkeeping Ruies and 1999 1.50000%°
Reqguirements for TSCA Sections 8. 12, aud 13
Amendment to the TSCA Section 5 Enforcement Response Policy — Penalty 1993 1.50000
Limit for Uptimely NOC Submissions
Enforcement Response Policy for TSCA §4 Test Rules 1986 1.50000
Final TSCA GLP Enforcement Response Policy 1985 1.50000

of those Appendices are assessed using the 2009 FIFRA ERP and. therefore. all should use the 2009 FIFRA ERP nmitplier of

1.10020.

1% We harmonized seven TSCA penalty policy multipliers because all such policies implement the TSCA § 16 penalty authority
and the statutory penalty maximum amount for all penalties sought pursuaut to TSCA § 16 was amended to be $37.500 on Juue
22.2016. P.L. No: 114-182. Since $37.500 is 150% of the $25.000 maximum penalty in the 1980 TSCA § 16 penalty

assessment guidance, the harmomzed multiplier is 1.50000.

19 The “Penalty Matrix For Violations Occurring After January 30. 1997 on page 8 of this policy should be ignored. For all
violations governed by this policy. the multiphier should be applied to the penalty amounts m the “Penaliy Matrix For

Violations Occwring On or Before January 30. 1997 found on the same page.

11
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TSCA — Asbestos

Enforcement Response Policy for the Asbestos Model Accreditation Plan 1998 1.45023
(MAP) — Addendum 1o the AHERA ERP

Interiim Final Enforcement Response Policy for the Asbestos Hazard 1989 1.89361
Emerzency Response Act

Enforcement Response Policy for Asbestos Abatement Projects: Worker 1989 1.50000
Protection Rule

TSCA — Lead-Based Paint

Consolidated Enforcement Response and Penalty Policy for the Pre- 2010 1.00000%°
Renovation Education (PRE) Rule: Renovation, Repair and Painting (RRP)
Rule; and I ead-Based Paint Activities (LBPA) Rule

Section 1018 — Disclosure Rule Enforcement Response and Penalry Policy 2007 1.52482%

TSCA - PCBs

Polvchlonnated Biphenvls (PCB) Penalry Policy 1990 1.50000

23 This 1.00000 nmutiplier applies oaly to the RRP and ILBPA penalty amounts in this policy. and is adopted because the
existing penalty matrices in this recently-issued policy are appropriately proportional and already provide sufficient deterrence.

*t The 2010 “Consolidated Enforcement Response and Penaltv Policy for the Pre-Renovaiion Education Rule; Renovation,
Repair and Painting Rule, and Lead-Based Paint Activities Rule” and the 2007 “Section 1018 — Disclosure Response and
Penalty Policy” both penalize violators who fail to provide certain information related to the presence or risk of lead-based
paint. Instead of having differing penalty amounts for essentially the same type of deficiency, we have adopted the penalty
matrix from the 2007 Section 1018 Disclosure Rule penalty policy in the Pre-Renovation Education Rule component of the
2010 Conselidated Lead-Based Pamt penalty. Applying the 2007 CPI mflation nmltiplier of 1.13833 to the $11.000
maximmun penalty amount in the 2007 policy would have yielded a penalty policy maximum amount of $12.522. which is lower
than the current Section 1018 penalty policy maximum amount of $16.000. EPA believes it would be inappropriate to reduce
lead-based paint penalty policy amounts. To avoid a reduction i the lead-based paint penalty policy amounts and arrive at
consistent penalty amounts in the two policies. we increased the penalty multiplier for the 2007 penalty policy to 1.52482
{which yields a maximum penalty policy amount equal fo the $16,773 statutory maximuni}.

12
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FURTHEHR INFOHRMATION CONTACT section
above,

E_Unfunded Manduies Heform Act

The Unfunded Mandales Reform Acl
of 1995 (2 U.8.C, 1531-£53H) requires
Federal agencies Lo assess the effects of
their discrotionary regulalory actions. In
particular, the Acl uddresses actions
that mavy result in the expendituere by a
State, local, or tribal povernment, in lhe
sREregale. or by the private seclor of
$100,600,000 {adjusied for inflation) or
mare in any one vear. Thnogh this rule
will not result in such an expenditure,
wir do discuss the effects ub this rule
clsewhere in this preamble.

F._Environment

We have analyzed thiz rule under
Depanimen! of Homeland Securily
Management Directive 02301 and
Commundant Instruction M16475.10,
which guide the Coast Goard in
complyving with the National
Environmental Policy Act of 1969 (42
U500 4221-44700), and have
determinedd thal this aclinn isnne of a
calegary of aclivos Lhat du not
individually ar cumulatively have a
significan! effect on the human
environment. This rule involves a salety
Zzang lasling less than 2 hours that will
prohibit entry 300 (eet from (he lefl
duscending bank into the Qhio River
from mile 42,5 1o mile 43.0. 1t is
vatrgorically excluded lrom Turther
review under paragraph 34(g) of Figure
2-1 of e Commandant lnstruction. An
eavironmental analysis chueeklist
supporling this diterminatinn and a
Calegorical Exclusion Daterminalion arp
availahle in the docket whers indicaled
under AUDRESSES. We seck any
comnems oz inforamtion that may lead
o the diseovary of a significant
ervironmental impact irom this rule,

i Prutest Acipvities

The Cnast Guard respecls the Fiest
Amuendment rights of protesters.
Protesiers are azked to conlact the
pursun lisled in the FOR FURTHER
INFORMATION CONTACT section o
coordindgte prolest aclivities so thal yvour
paessage cing be received without
iropardizing the saleiy or seourity of
penple, places ur vessels.

List of Subjects in 33 CFR Part 165

Marine salety, Navigation [water),
Repurling and recordkeeping
requiremoents, Scourity measures,
Walerwavs,

For Lhe reasons discussed in the
preanble, the Coast Guard amends 33
CFR part 163 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

® 1 The autharity citation for part 165
continues lo read as follows:

Authority: 13 1130 1231; 30 LLS.C 191
33CFR 105-1, 6.04—1. 6.04-6. and 160.3:
Department af Homeland Seearity Delepation
Nu, 1704

|2 Add §165.T08-0335 10 read as
lnllows:

§165. 7080335 Safsty Zone; Ohio Rlver
Mite £2.5 to Mile 43.0, Cheater, WV,

{a) Locaion, The following area is 8
safety zone: All walers extending 300
feet from the lell descending bank inta
the Ohijo River from mile 42.3 to niile
43.0.

(LI Definitions. As used in this
seclion dlfsignu!cd rr:l—.n:::nnlnli\.'c
meant 4 Coast Guard Pateal
Cummnander, including a Coasl Guard
eoxswain, petly officer, or olher nfficer
vperating a Consl Guard vessel and a
Tederal, State, and local officer
designaled by or assisting the Gaplain of
the Porl Pittsburgh |COTP) in the
enforcement af the safety zane,

el Regirfutions. 11} iinder the general
safely zone regulalions in § 165.23, you
may not cnler the satety zone described
in paragraph [a} of this seclion unless
authorized by the COTP or the COTP's
tesignaled representutive.

{2) Tu seek pormission to enier,
conlact the COTP or the COTP':
reprusentative at 412-221-0807, Those
in the safety zone must camply with all
lawlul orders or direclions given 1o
them by 1he COTF or lhe COTEF's
designaled representalive.

(d) Enforcement petiod. This siction
will be enfocced frem 930 pom.le 1100
pmoonjuly 4 200R

(@) Informational broadeasis. The
COTP nr a designaled represeniative
will inform the puhlic through
broadcas! nntices 1o mariners of 1he
enfnrcement period for Lhe safety zone
as well us iy chaopes in the dates and
tmes of enforcement,

L. Mcelain, I,

Cinmunder, (.5 Coast Grordd, Ul of
the Port Pittsbnegh.

[FR Tl 2046= 15360 Filwl 6=30—10; H-45 am)

BILLIKG EOBE 911004 P

CX024

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 1%
[FAL-9948-48-0ECA]
RIN 2020-AA51

Civil Monatary Penalty Inflation
Adjustment Rule

AGENCY: Environmental Pralection
Agency [EPA).
ACTION: Interim final role.

SUMMARY: The Fnvironmental Prolection
Agency (EPA} is promulgating this
interim final role to adjust the level of
statulory civil monctary penally
arnounts lor the stalufus that Lhe agens:y
ardminislers. This action is mandated by
Ihe Federal Civil Penalties Inflation
Adjustment Acl of 1930, as amended
throtgh 2015 ['the 2015 Act™), which
prescribes a formula for adjusting
stalutory civil penalties 1o reflecl
inflalion, maintain the deterrenl effect
of statutnry civil penalties, and promote
compliance with Lhe [aw. The rule does
nol necessarily revise the penally
amounls that EPA chooses o seek
pursuant to s vivil penalty policies in
a purticular case, EPA’s civil penaliy
pulicies, which guide enforcement
persunne| in how o exercise EPA'S
stolutory penalty oothurilies, laka inlo
aceonnl a number of lact-specific
consideralinng, e.g., the serinusness nf
lhe violating, the vialator's good [aith
eflurts lo comply. any econnmic henefil
gained by the violalor as o resuly of its
noncom pliance. and 3 violalar's shility
io pay

DATES: This interim final rule is
effective on Auguost 1. 2016,

FOR FURTHER INFOAMATION CONTACT:
Susan O'Keefe, Ofllice of Civil
Enlorcemont, OMice of Enlercenent and
{:nmpliunce Assurance, Environmental
Pratection Agency, 1200 Pennsylvania
Avenue NW., Washinglon, DL 20460,
lelephune number: {202} 564—4021;
nkrefe.suson@epo,gov.,

SUPPLEMENTARY INFORMATION:

I, Background

Since 19490, Federal agencies have
bevn tequired Lo issue regolations
adjusting for inMation Lthe statutory civil
peaallies ! that can be imposed under

Uhe Fealeral Civil Pooallies iflatian Adjusttun
Av Cf vuon Muabdl baw top—in, 20 LS daty
reesto, ob fines vl manstary penaliy” as “am
penalty Beo o othier sanetin that—{AJ s far 4
spusific msnelary amonml s provided by Federal
Ll wr (14) bas 4 maxirmum aneont provided b by
Focleral taw; am! [B] b assossed orandonoad by an
agtme v pursint to Federsl law, sud [0 15 assessed

I nintusuerd
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Lhe laws adminisiered by thal agency,
The Federal Civil Penalties Inltalion
Adjustinent Act ol 19%0, as amended by
the Debi Collection Improvement Act of
19496 (DCIAY required agencies to
rovicw Lheir statutory civil penalties
every 4 years, and (o adjust the statutaory
Livil penalty amoeunts lur inflaton il the
increase met the DCIA s adjustment
methodology, In accordance with the
DCIA, EPA reviewed and, as
appropeiate, adjusted the ¢ivil pepally
{evels uniler vach of the stalutes the
ageacy implements in 1996 (61 FR
69360, 2004 (69 FR 7121, 2008 (73 FR
75340}, and 2013 (78 R 66643). Over
tiine, the DCIA lormula caused stalutory
wivil penallies W luse value relative to
total inflation.

The 2015 Act requires sgencies (o (1)
Adjust the level of slatutory civil
penalties with an inilial “calch-up™
ediustment through an interim final
ralemaking; and (2) beginning Janvary
15, 2017, make subsequent annual
sdjustments for inflalion. This rule
impleinents the stalutorily mandated
initial ratch-up adjusiinents. The
praeprose af the 2005 Act ¢ is o provide
& mechanism 1o address These issues by
ranslating originally enacled statulory
civil penalty amounts 1o leday's dotlars
«nd rounding stututory civil penallies to
the nearest dellar. Onee Fedars]
agencies issue lhe 2016 ane-tite calch-
up rule, each statutory civii penaly
amount will be adjusted every vear 1o
refleet the inflation thot has thercafter
accrued.

Pursuan! to section 5{h}(2)(A) of the
2015 Acl. this initial calch-up “cost-of-
Jiving adjustment”™ is, for each slatntory
+ivil penalty, the percontage by which
thu Consumier Price Index for all Urhan
Consumers (CPI-11} for the montl of
Ocluber 2015 exceeds the CPI-U [orihe
muath of October of the year during
which the amoutt of that civil penally
was established [ie | uriginafly enacted)
or last adjusted by statule or regulation
{ilher than pursuant to the Federal Givil
Penalties tnflation Adjustment Act).
However, gection S{GI{2HC) ol 1the 2015
Act pruvides that the insximum amouni
of any initial catch-up increase shall no
vxtund 150 percent nf Lhe level 1hat was
i ellect en November 2, 2035, Table 2

weomloreed iranant to an administrative

plvat bt o ae il setion g the Faeloral conrls, "
< The Fuderal Cival Penoliies laDation Adjvaiment

Aul Imptes emiunds Act of 20135 [Suction 700 of Pul,

Lo b 1d=-dd] was signitt g lew on Moy 2, 2014 wnd

{sribwr amendel the Fadoeral Civil Pensltios

Inflnticn Adpitment Art ol 1986

lo 40 CFR 19.4 presents the resulls of
these valuulatiens and adjustments,
identifying: {1) The maximim or
minimum 4 peaalty level established
when gach slalulory seclion was
originally enacled or last adjusled by
LUongress; * and (2] Ll stalulury
maximum or mwinimum civil penalty
lovel, adjusted lor inflation under the
2015 Act, that applies lo stalutory ivil
penalties assessed on or afler August 1,
2016 tor violaliuns that veeurred after
November 2, 2085, e date the 2005 Act
was enacled,

The formula® for determining the
cost-of-living or inflativn adjustmenl Lo
stalulury civil penallies consists ot the
following five-step process

Step I Tdenlify the lates) year that the
penally fevel or range was established
{r.e., ariginally enacted) or last adjusted
lay statutr or regulation [other than
pursuant to the Federal Civil Penaltics
Infation Adjustment Art).

Step 2 tlalc:ulale the cost-ol-living
adjustment, which is the parcentage for
thal slalulory vl penalty by which the
(ZP{-U for the month of October 2015
uxineds the CPE-U for (he month of
October ol the year tdentified in Step 1
thervaltiy relerred to the costol-diving
multiplier,”)n

“Undsr Sechion 2HAT of e 2035 Act “ivil
nenigtary proalty’ means Ca specilic monetary
wmuuni as providel by Fadaral Inw " or "has a
maximum smount pravided for by Fadoral law. "
LIP A-nutonini stersed stalutas generally reler o
slabitary masimum cil pannlGes, witly e
fotlowing exceplions: Section 311 L7 of the
Cllean Water Act, 33 U5 0 1321 (W07 ), selers Lo
amittrinm pemalty ol ol les Phan S1000000

M Baction 104B1d )] 1) of tse Marine Protection,
Researcly, and Sanciuaries Acl 34 U350,
14148011 L., ralers to an exact peanlty ol S5O0 1 Mar
e b ey ton (or squivalent) of sewage shudge ot
indhrstrinl waste dumpad or Gapspaited by poosan
inceslendar year 1082 and Section 2291d)(1)
uf the Froeegeney Flanning and Commurry Right
tu-Know A n, 42 1050 11mas{d (1), celars Lo an
exact crvil penalty of 325000 for vach Irividous
trade i Tel o latin

$Rectinn Slhi(2](0) ||rf|w|ls-s thial the v ast-al
lis ing-medjustroent “shall be apolied (o 1th amaunt
ol Gt vl monakary pANGILY 35 il was Tl e ent by
eslablishind or adivsted ureler 3 provision of low
ather than nnder this Act” Baeavese BERPA Lrs pot
adjusted apy ol Hostalutory cival pewaly Javels
idurtificd a4 CFR 19,4 for inflation aut-ide of the
inflation adjustmeuts marde pursasnt in the DULAL
the initial eoelof hving adiu:tnumnt i coloulated
based on Whe stlubry civil panalty amotut ax
ariginilly snuclad o last adjusted by Uongress.

Mo ol Manapemuent and Duedgot
Memoratidas, fnphanantanon af the Federol Gt
Fepafties nflaan Adpestted et brprovement
At af 2008 (OMIR Menaraplim M~ 16=06) at p b
Appondix [Fehirnany 24 2006}

vSee UMB Memorandum M-Tb-Btal b 6 ora
list il thee apipheable costofbving oo liors by
yinar
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Step 3: Multiply 1he statutory rivil
penally level derived from Step 1 by the
enst-of-living mulliplier catculaled in
Step 2 and round lo the nearest dollat,

Step 4 To vatculale the 150 percent
increuso Limitation, identify the
slatutory civil peaally amnunt in eflec
on November 2, 20157 and nulliply by
2.8.8

Step 5: Compare the statutory civil
penally amounts in Slep 3 and Step 4,
anet 1ake the lesser of 1he 1wo amuunts.
Tho lesser anount is Uie statutory
maxitnum (or minimum} civil penalty
that can be assessed on or afler Angust
1, 2016, for vielations (bal oceur afier
November 2, 2015, Under this rate,
lhuse nmounis arp lisled in Table 2 of
40 CFR 19.4.

For example, with this rule, the new
statulory maximun: Lotal pcnnl!y that
may be assessed in an adminisiralive
penally enforcement action under Clean
Atr AcHICAA] section 113(d){1), 42
US.C. 7a413(d)[1), and CAA section
2050cH1), 42 ULS.C. 7524(cH 1), is
increasing from $320.000 to $3566,312.°
Both of those statulory maximum
penalty amounts were established or
last adjusted by Congress in 1990,
meaning |hat the applicable vost-of-
living multiplier is 1.78156. Multiplying
the originally enacted statulory penaliy
Jevel af $200,000 by the cost-of-living
muliiplier of 1.78156 vields n stahitoey
civil penally level of $356,312 (see
Cnlimn D). To determine the 150
percent statutory cap, multiply the
inflation adjusled statutory civil
moximum penalty level of $320,000, in
izlfecl as of November 2, 2016, by 25,
which equals $800.000 (see Colutnn F}.
The new slalulory civil penalty level is
Lhe tesser uf the Columns D and F,
resulting in an upward adjusiment for
inflation ol $36,312 (sec Column Hl and
Lhe new stahulory rivil penalty level af
£156,112 {ses Column G).

78 PR (6641 (Novamber 6, 2003}

AT v alinlate the 150 pureent wicrease limtabinn,
maltiply the inflalion adjustin] starutory civd
penally atmounts in wlffecr on Novemler 20 001s b
2.5 or 250 paicent,

TNote that CA A saclion 113511} and ssation
ws{c {1} authorize the imposition of a higlier
statutory maxonus civid pansliy moan
aclrennisirativn enforeement action if the £PA
Aclnisdsiratun ol e Atoriey Genersl sl
duridu thal a highar stalutory matimam rivil
penalty s aprropriste in ¢ particular matien
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3 Statytory New statu- :
. Original Siatutory S ¢ Ditferenco
Vit | ol staiitory | civi penally el porelly | toeeml | T peraly
Catation enacted cx.ril Y Muliphor civil panally laval as of No eE'nbrar Ie[:’%', The lavols

penalty laval level w November 2 ;015> « | tesger of (DY between

multimer 2. 2015 "Tag ard (F) (G} and (E}
a g c D E F G H
CLEAN AR ACT (CAA), 42
U B.C. 7413(d)( 1y,
7H244e101) 15880 $200 000 t 78156 $356,312 $320.000 $800,000 $356.312 336,312

The 20615 Act allows agencies Lo limit
tiz Latch-up adjostment o less than Lhe
othetwisn required amount only under
narrowly defined circomsiannes. T clo
su, EPA must determine, and (ha
Director of the Office of Management
and Budget (OMB) must concur, that
“‘increasing the civil monvtary penalty
by 1he ntherwise required amount will
have a nepative economic impact; or the
social costs of inereasing the civil
monetary penalty by the atheewise
required amount outweigh the
henefite. 49 [ ids February 24, 2016
guidance le Federul agencies on Lhe
implementation of the 2015 Act, OME
made clear that i1 expecls reductions
frum the stututorily prescribed catch-up
adjustment levels "o bo rare.” 17 This
rare excoption does not apply to the
civil penally provisions covered by this
rule.

Will: this rube, the new statuiory
maximun {or minimum) penalty levels
listed 13 Table 2 to 40 CFR 19.4 will
applv tu atl slatutory civil penallies
assessed on or afler August 1, 20186, fur
vivlations thal occurred aftes Novemher
2,205, whon the 2015 Act was
enacted  The statutary civil penalty
levels, as codified at Table 1to 40 CFR
19.4, will continue (o apply tu (1}
violalions Ihat occurred on ar before
Novermnber 2, 2015, and (2) violations
that nccurred after November 2. 2015,
where the penalty assessment was madie
prior to August i, 2016,

I1. The 2015 Act Requires Federal
Agencies To Issue These Adjustments
by Interim Final Rule

Section 4 of the 2015 Act direrts
Federal agencies 1o publish the iniiial
catch-up adjusiment through an inlerin
final rale no later than July 1, 2016,
whtich must be effactive na Later than
August 1, 2016, Because the 2015 Act
preseriles the formula that Federal
agencies must follow to caloulale the
manrdaled infation adiustmenlts, the low
dues not provide Federal agencies any
discretion 1o vary the amount ot the
statulory tivil penalty chanpes to reflect

U Sprtian el of the 2015 AL
1 Biep OMB Menorandinm M- 17-06 i p.d

any views or suggestions provided by
commenlers, Accordingly, pursuant lo
the 2015 Actand 5 U.S.C. 853(hj{3)(B),
EPA finds that theee is gnod nanse to
premualgate this rule withoul providing
fior public comment. It would Le
impracticable and unnecessary (o deluy
publication of this rule pending
opportunily for nolice and comment
because the 2015 Act does not ailow
agencies 1o alter Lhe rule based on
priblic commieat,

[11. Statutory and Executive Order
Reviews

A, Executive Order 12866: Regulatory
Planning and Beview and Executive
Order 13563, Linpirovig Regulution and
Regulutan Review

Under Exceeliva Qrder 12866, OMB
determined this intorim finel ruln ta he
a non-significant” regulatory action
and, therefore, 31 did not unifergo
interagency review. 's

B Puperwork Reduetion Art {PRA)

This action does not tmpose an
inlormalion collection burden under the
PRA. This rule merely increases the
level of stalutory vivil penaltivs that
vould be imposed in the context of a
Federal civil adminisirative
nnforcement aclion ur civil judicial case
[ur violations of EPA-adininislered
slatutes and their implementing
repulations.

. Regulalon Flexibility Act {RFA}

This aclion is not subject (o te RFA,
The RFA applics nnly to rules subject 1o
nolice and uomment milemaking
requirements under the Adminisirative
Procedure Act [AIA), 5 LLS.CL 554, ar
any other statule, This role is not
subject to nutice and comment
requirements because the 2015 Avt dues
not allow agencies Lo alter the rule
basail am public comment,

i Untunded Mandates Reform Act
HUAMHA S

This action does ngt eontain any
unfunded mandate as Jdescribed in
IIMRA, 2 11.5.C. 15311548, andl doeg

L e DMB Mettinratdum M-306-06 3 pp. 1.

CX024

not sipnificanily or uniquely affect small
goveraments. This action is required by
the 2015 Act, withoul Lhe exercise of
any policy disrretion by EPA This
aclinn also im poses no enforceable duly
v any slate. lecal or tribat governmenls
or the private sector. Because the
valculation ot any increase is lormula-
driven pursizant to the 2015 Act, EPA
has no policy discrelion to vary the
amount of the adjustment.

E. Execufive Order 13132 Federalism

Thig action daes not have loderation
implicalions, I will not have a
substantial direct effect on the states, or
on Lhe relationship butween the national
sovernment and the slatos, or un the
distribution vf power and
responsibilities amrong the vasrious
levels of governmeant.

F. Execulive (rder 13175, Consultatinn
und Caordination With indian Tribal
Governments

This action does not have tibal
implicalions as specilied in Executive
Order 33175, This rule merely
recnneiles the real value of current
statitory civil penalty levels to rellect
and keep pace with the levels originally
set by Congress when Ihe statutes were
enacied. The calculalion of the increascs
is Inrmula-driven and prescribed by
statole, and EPA has no disceetion 1o
vary the emount of the adjusiment lo
reflect any views or suggeslious
provided by commenters, Accordingly,
this rule will nol have a vubsiantial
direct effect on trihal governments. on
the relationship batween the Federal
government and Indian tribes. or an e
distribution el puwer and
responsibilitivs between the Federal
government and [Indian tribes

(2. Excoeutive Order 13045; Protection of
Children From Environmental Health
Risks and Sofety Misks

Thi EPA inlorprets Expcutive Order
13045 as applying only to those
regulalory actions that cencem
environmental heallh or safetv risks Lhat
FPA has reason to beliove may
disproportivnately alfaa chiidren, per
the definilion of “covered regulalory
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aclion™ in seclinn 2-202 of the
Exeentive Order. This aclion is nol
subject W Executive Order 13045
because it does Lol coacern an
cuvironnuwnlal health rigk or salely risk,

H. Exccutive Order 13211 Actions That
Signifitantly Affect Energy Supply,
Distribution, or Use

This aclion is not subject to Executive
Orde: 13211 hecause it isnotl a
significant regulatory action under
Execulive Order 12666,

{ National Technology Transfer and
Advancement Act

The tult dues nol involve lechoical
standards.

I Exccutive Crder 12898, Federal
Aections To Address Envirormental
fustice in Minarity Populations und
Low-incame Populatinns

Executive Order 12898 (59 FR 7629,
Fabruary 16, 1994) rslablishes Poderal
exeLutive policy on vnviroisnental
justice s main pravision direcls
Federal ageneies, to the grealest extent
practicable and permitted by Jaw, to
make environmental justice part ol their
iission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental efects of their programs,
pulicivs, and aclivities on minoriby
populations amt low-income
populalions in the Uniled States.

The primaty purpoese of this rule is to
eeconcile the real value of current
slatlulory civil penally levels to refllec
and keep pace with the lovels originally
st by Canpress when the slatules weare
enacted. Because calculation of the
incrnases is farmula-driven, EPA has no
discretion in updating the rule 1o rellect
(s allowabde statutary civil ponalties
derived fronapplying the formmln,
Since lheze is nu discretion under the
2015 Act in determining the statutory
civil penalty level. EPA cannot vary Lhe
wnuant of the statutory civil penalty

adjnsimenl lo arddress olher issues,
including environmenlal juslice issues,

K. Congrassinng! Reviesww Act [CHA)

This aection is subject W the CRA, and
EPA will submit a rule report to each
House ol the Congress and 1o tha
Compireller General of the United
Stales. The CRA allows the issuing
apency to make a rule ellective sooner
lhan otherwise provided by the CRA if
the agency finds Lhat nolice and
comment rulemaking procedures are
impracticable, unnecessary or contrary
ia the public intarest (5 11.5.C, 808(2]).
This rule is nol subject to potice and
comment requiremenis because the
2015 Act dnes nut allow agencies to
alter the rule based on public comment.

List of Subjects in 40 CFR Parl 19

Environmental proteclion.
Admintstrative practice and provedure,
Penaltios

Datad- lune 23, 2HG6.
feinu Mr:Carthy,
ddniimistimior

Far the reasaas set oul inthe
praamble, title 40, chapler 1 part 19 of
the Codi of Federal Regulalions is
amended as [ollows:

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

® 1. The aulliority citation for part 19 is
revised io read as follows:

Authority: Pub. L. 101110, Ocl. 5, 1990,
104 Stat. BE0O, 88 amended Ly Pub. L. 104-
124, title ML, see. 31000 (s)(1), Apr. 26, 1996,
110 Stat. 1321-3773; Pub. L. 105-362, 1itls
XUl sec. 1301(a) Nov. 10, 19498, 112 Stal.
S99 Fob L1 14=-74, title VI sec. 701{],
Mov 2. 2015, 129 Stat, 590,

® 2. Revise § 19.2 (o read as follows:

§19.2 Etlective date.

The proalty levels in 1he last colomo
ol Tulle 1 tv § 19.4 apply 1o all

violalions which vecarred afler
December 6, 2013 through November 2,
2013, and 1o viplations nceurring after
Movember 2, 2015, where penalties are
assessed belore August 1, 2016 The
slatutory civil penaliy levels set forth in
the last column ol Table 2 10 § 19.4
apply lo all viglalions which uoour alter
November 2, 2018, where the poualties
are assessed an or afler August 1, 2016

® J. Amend §19.4 by

® . Revising the sectiun leading and
the introductary texy;

@ b. [n Table I.amending the lnat
iolumn heading hy ramoving the tex!
"Prnalties effective after December 6,
2013"; and adding “*Slatutory civil
penalties for vinlations that occurred
altor December 6, 2013 Ihruug]‘l
November 2. 2015, nr are assesserd
belore Augusl 1, 206" in its plare; and

B c. Adding a new Table 2.

The revisions and addition read as
lollaws:

§19.4 Statulory civil penalties, as adjusted
for inflatfon, and tables.

Table t to §18.4 sels nut the slalilory
civil penalty provisions of statules
administered by EPA. with the criginal
statutory civil penalty tevels, as enacted,
and the vpeeative stotulury civil penalty
levels, as adjusted for inlation, for
vinlnlions gecurring on or before
November 2, 2015, and for vislatons
uccurring after November 2, 2015,
where penalties are assessed before
August 1, 2016 Tahle 2 sats out the
statulory civil penalty pravisions of
stathntes adininistered by EPA, with the
nriginal statutory civil penally levels, as
cnacled, with the last column
tlisplaying the aperalive stalulory civil
penally levels where penaltios are
assessed on or after Augusl 1, 2016, for
viclalions that occurrrd after November
2.2013,

- * " il "

TABLE 2 OF SECTION 19.4—CiviL MONETARY PENALTY INFLATION ADJUSTMENTS

1.5 Coade citation

4

Environmental statute

Stalutory civil penallies,

Statutery oivil panalies
far violalions that
occurred after
Movamper 2, 2015 and
assessed on o after Au-
gust 1, 2016

as onactad

7TUS.C 136 ..

TUSC 1302y o

Uit tbnt 7 U8 tialiadl cantaing theen
sepRfate stalutory mextpum civil penally
provisions The DostCmeatwon of $1 008 and tha

S staiutory paximun ciedl penelly amount wermn

arigreally enscted in 1976 (farh L 95-306], aml dae
wow e r ] prenbinaTn ol $UO00 was v pache] fin (872
(a1 w2-516]

e .o | FEDERAL
s b FIERA

INSECTICIDE, FUNGICIDE,
AND RODENTICIDE ACT (FIFRA)

CX024

£5.000 $1B,750

1.000/500/1.,000 2,750/4,7722.750
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TABLE 2 OF SECTION 19.4—CviL MONETARY PENALTY INFLATION ADJUSTMENTS

U.5 Code cifation

Enviranmental slatule

Statutory civil penatiies,

Statulory civil panalties
for violations that
occurred afler

as enacled November 2, 2015 and
assessed on ar after Au-
gust 1, 2016
15 US.C 2615(a)(1) TOXIC SUBSTANCES CONTROL ACT 25,000 37,500
{TSCA)
15U8C. 2647(a) . .. e LR s | TG v soomr i in i siimay AR 5,000 10,781
15U ECoIBATEE) | o scissomiimesmnans e snnssaiis | | TP musiie 5,000 8,808
A1 LLB.C. 3802(2)1) .ooovririiirsevnsniennnns | PAOGHAM FRAUD CWIL HEMEDIES AGT 5,000 10,781
{PFCRA)
QY LULESC BB02(eN2) iivivwiivmnmmusmaniion | PRERA !, . 5.000 10,781
p AR el £ R . | CLEAN WATER ACT [CWA} e 25,000 51,670
33 US.CA31QURNA) vrvimmsmensmmmarmsisninianns | WA R R i 10,000/25,000 20,628/51,570
33 U.8.C 1319{g)(2}(B) sraes | TONIA - o 10,000/125,000 20 628/257,848
33 U.5.C. 1321(b)}(BXB)() CWa 10, 000/25,000 17.816/44,534
33 U.S.C. 1321{b)(6UB)I) ... CWA 10,0004 25,000 17,816/222,695
33 U.S.C 13216} (7HA) .oveee CWA | 25,000/1,000 44,539/1,7802
33 UE.C 1321{b)(7)B) ..... CWA 25,000 44,539
33 U.S.C. 132 7IC) ... CWaA 25,000 44,538
33 U.S.C. 1321{b)}7HDY ..... cvene | R e 100,000/3,000 178,156/5,345
BB PARRDIAHYY oo ronimsiciion it MAHTNE PHDTECTIDN RE‘SEARCH AND 600 1187
SANCTUARIES ACT (MPRSA).
33 U.E.C. 1415(a) .. MPHSA 50,000/125,000 187,500/247,336
A3 U.E.C. 1901 nota {sos 1409[a){2)(A}) CERTAIN ALASKAN CFIUISE SHIP OP[—:H 10.000/25,000 13,669/34,172
ATIONS ICAGSD)
33 U.5.C. 1H1 note (see 1409(3){2)(9}] ..... CACSO .. 10,0004 25,000 13.668/170.861
33U 8.C. 1901 note (see 1409(!:1]{1]} CACSO 25,000 34,172
A3 US.C 1908(b)(1) ACT TO PFlE‘u’ENT POLLUTION FROM 25,000 70,117
SHIPS (APPS)
SO - FBOBIBIEY waviciraminsnmmamamrmit | AP b it i wai i b sk S b i 5,000 14,023
42 LES.G. B00g=-3{0) wiicesminisiimsmamasaisissiqsunas SAFE DRINKING WATER ACT (SDWA) 25,000 53,907
42 U.5.C. 3000-3(g)(3)A} ... SDWA . %y 25.000 53,907
42 U.5.C. 300g-3(g){3)B} .... g e e o T 5.000/25,000 10,781/37 561
42 U.5.C. 300g-3(g)(3)C) . i 0y S . - 25,000 37.561
42 U.5.C. 300h-2{D){1) .cooenr imirinn || RN oo R A S R Ry 25,000 53,907
42 U.8.C. SUOB-BLENT) wocicvciimnnmain SDWA ... R R R 10,0001 25,000 21,563/268,535
42 U 8.C, 300h-2(c)(2} ...... SDWA 5,000/125,000 10,781/269,535
42 U.5.C. 300h—3{c) inuvmi SDWA 5,000/10,000 18 750/40,000
42 U.5.C. 300ilb) ........ SDWA ... 15.000 22,537
42 U.8.C. 3001(c) ..... sDwA .. 100,000/1 000,000 131,185/1,311,850
42 U.5.C. 300j(ei2) sDwA 2.500 9,375
42 U 8. 30044(c) ... SDWA . 25,000 53,907
42 1).5.C. 300-6(b)i2) ... SDWA . s 25,000 37,561
42 U.S.C, 300-23(d) ... i [N i i b o T o A A 5,000/50,000 0,893/98,935
42 U.8.C. 4852d[b)5) .. iiririiniicmineie. | AESIDENTIAL  LEAD—BASED  PAINT 10,000 16,772
HAZARD REDUCTION ACT OF 1992
42 U.5.C. 40(@)2) oo cemeee e, | NOISE CONTROL ACT OF 1872 . 10,000 35,445
42 U.S.C BY2B1ANM3) . imesmrirmnsinmarmsneninees | AESOURCE CONSERVATION AND HE 25,000 93,750
COVERY ACT (RCRA),
A2UEE . BAMIeY coiinaiamaniisiny [ BGRR Giid s i s e et s 25,000 56,467
42 U.8.C 6928(q) ....... USR] [ o - e e 25,000 70,117
42 U.5.C. 6928(h)(2) .. = Tod =T S, 25,000 56,467
42 LL.8.C 6934(a) ...... RCRA . — 5.000 14,023
42 U.S.C.6973(b} ........... ] T P 5,000 14.023
42 U.5.C. 6931e(a)(3) ..., RCRA ... 25,000 58,467
42 U.S.C, 6991e(d){1) -coniees RCARA . 10,000 22,587
42 U.S.C. 6931e(d)2) .. RCRA . 10,000 22,587
42 U.S.C. 7413(b) ........... CLEAN AIR ACT (CM] 25,000 53,750
42 U.5.C. 7413(d)(1) N 0 e, ) S W 25,000/200,000 44,539/356,312
A2 USC. 741{ANA) coeviosiscimse vmnmimannie GRR o R 5,000 8,908
AR DB TRERIEY ©iovrsiin avmaisiomamiin | OBR fni ot i e 25,000/2, 500 44,539/4 454
S8 LERCL PERURAY aoivmimiiiinamiie CaA 200,000 356,312
42 U.S.C. 7545(d)(1) ... e | CARA 25,000 44,539
42 U.5.C. 9604(e)(5)(B) CDMPREHENSNE ENWHONMENTAL RE- 25.000 53,907
SPONSE, COMPENSATION, AND LI-
ABILITY ACT (CERCLA).
42 U.5.C. 9606(b){1) CERCLA ... 25,000 53.807
42 U,5,C. 9609(a}{1) CERCLA . T 25.000 53,907
42 U.5.C. 9609(B) ......cco. CERCLA . 25,000/75,000 53,907161,721
42 11.5.C. 9609(c} ... verr | CERGCLA . 25,000/75,000 53,807/161,721
A2 LLEC. IADASLA ........comiimsinns i st niasmmens EMERGENC\’ PL.ANNING AND COMMU~ 25,000 53.907
NITY RIGHT-TO-KNOW ACT (EPCRA)
CX024 EPA-000518
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TABLE 2 OF SECTION 19.4—CiviL. MONETARY PENALTY INFLATION ADJUSTMENTS

' Statutory civil penallies
Bogn , " for \.riolahgnsﬂlhal

S alulory awvil penafliss, occurred ater
U.S. Cada citation Environmental stalule ;;" Bnacﬁad November 2. 2015 and
assessed on or afler Au-

gust 1, 2016
42 US.C 110450 1A) covvicerrnvericnrinnns | EPCRA e il 25.000 53,007
42 USC 11045(0)(2) ....... 25,000/75,000 53,807/161,721
42 U.S.C. 11045(0)(3) 25,000/75,000 53,907/181,721
42 U.S.C. 11045(c)(1) 25,000 53,507
42 U S.C. 11045(c)3) ... 10.000 21,563
42 USLC 11045(d)(1) wovvramicirinnins : i 25,000 53.907
42 U.S.C 14304(8)(1) . vmtieiomemrsroneisennrns- | MEACURY—CONTAINING AND RE- 10,000 15,025

CHARGEABLE BATTERY MAMNAGE.
| MENT AGT (BATTERY ACT).

42 S0, TABDAAY wrcorncrisminisinmosmsstinnsinion | BATTERY ACT oo imnanicssimivasiassessssgsrrsnent 10,000 15.025

PR Do 203615411 Filed F—20-16 545 am|
BILLIMNG CODE A560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Par1 52
[Dockel No. EPA-R02-0AR-2016-0059;
FRL-9948-57-Reglon 2]

Approval of Air Quality Implementation
Plans; New Jersey, Carbon Monoxide
Maintenance Plan

AGENCY: Environmental Prolection
Agency [EPA].
ACTION; Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a Slale
Implementalinon Plan (SIP) revision
submitted by the New Jersey
Nepartment of Environmental
Protection, This revision establishes an
npdated ten-year carbon monoxide (CO)
limiled maintenance plan for the New
[prsey portion of the New York-Northern
New Jersey-Long Isfand (NYNN]JLI) CO
area which incledes the following areas:
Hudson. Essex, Bergen, and Union
Counties. and the municipalities of
Clifton, Passaic and Paterson in Passaic
County. New Jersey qualilies [or a
[smited mainlenance plan, rather than a
full maintenance plan, because
moniteéring concenlralions of GO ar
less than 85% of the stapdard. Ina
timited maintenance plan, fulure-year
prajection invenlories and
transportation conformily budgets are
not required. In addition, EPA is also
wpproving the 2007 Attainmenl/Base
Year CO emissions inventory and the
shutdewn ol 5 CO mainlenance
monilors in New Jersey,

The New fersey portion of the
NYNNJLI CO area wos redesignaled Lo
attainmen! of the CO National Ambien|
Air Quality Standard (NAAQS) on

August 23, 2002 and a moinlenance
plun was also approved al that lime: By
this action, EPA is approving a second
limited maintenance plan for this area
becauvse il provides lor continued
attainmenl of the CO NAAQS for an
additional ten years. The intended effeci
of this rulemaking is to approve a SIF
revision that will insure continued
maittenance of the CO NAAQS.
DATES: This final rule is effective on
Apgust |, 2016.

ADDRESSES: The EPA has established &
docket for thig action under Docket ID
Nuo, EPA-R02-0AR-2016-00539. All
documents in the docket ace listed on
the Attp//www.regulations. gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other inforination whose
disclosure is restricted by statute,
LCertain other malenal, such as
copyrighled malerial, is nol placed on
the Intemnel and will be publicly
available only in hard copy form.
Publicly available docket maiterials are
available elnctronically through hitp://
WY .I'I'.‘gl_“rl'{fl.ﬂﬂ&‘go .

FOR FURTHER INFORMATION CONTACT:
Henry Feingersh, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor. New York, New
York 10007-1866, telephone number
(212) B37-3382. or by email at
feingersh. heany@epa,gov.
SUPPLEMENTARY INFORMATION: The
supplementary Informalion section is
arrangedi as {ollows:

Table of Cantents

I. What Avtion is EPA Taking?

1. What Comments did EPA Receive onits
Proposal and What are EPA's Responses?

Ui What is the Adequecy Stelus of the CO
Limiterd Maintenance Plan for the New
Jersey Portion of the New York-Northern
Now Jepsey-Long lsland Ares?

V. What is EPA's Final Action?

V. Statutory and Executive Order Reviews

CX024

L. What action is EPA taking?

EPA is approving New [ersey’s SIP
revigion updaling their existing ten-year
carbon monoxide (CO) mainlenance
plan for the New Jersey portion of the
New York-Northern New Jersey-Long
Island (NYNNJLI) CO area, which
includes the following arcas: Hudson,
Essex. Bergen, and Union Counlies, and
the municipalities of Clifton, Passaic
and Paterson in Passaic County, with
another ten-year plan. The reader is
referred to the March 25, 2016 (81 R
16102) proposal for details on this
rufemaking.

11. What comments did EPA receive on
ils proposal and what are EFA's
responses?

EPA did siot receive any comments on
our proposed approval of the updated
CO limited maintepance plan. EPA is
approving the New Jersey SIP revision
request.

111. What is the adequacy status of the
CO limited maintenance plan for the
New Jersey portion of the New York-
Northern New Jersey-Long Island area?

Section t18(e) of the transpaortation
conformity rule (40 CUFR part 93} states
that a conformity determination cannol
he made using subimitled motor vehicla
emission budgets {"'budgets"} until EPA
makes a positive delermination that the
submitled budgels are adequate. In
avcordance wilth our rule, the lintited
maintenance plan for the New Jercey
partion of the New York-Northern New
Jersey-Long [sland (NYNNJLI} CO) area
was posted for adequacy review on july
27,2015 un BPA’s conformity Weh site:
hitp./fwww.epa.gov/otag/
slateresources/transconf/adequacy. hitm.

As a general rule, however. limited
mainienance plans, such as the
maintenance plan for the NYNNJLI CO
aten, do not include budgels. Instead,
for those areas that qualify under our
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Since the early days of the U.S. Environmental Protection Agency’s (the EPA or the Agency)
enforcement program. it has been fundamental that the Agency’s enforcement actions deter
violators and the regulated community from failing to comply with environmental requirements.
To achieve this deterrence, EPA’s enforcement actions should. at a minimum. recover any
cconomic benefit gamned hy the violator as a result of its noncompliance and a gravity-based
penalty 1o account for the seriousness and duration of the vielation.! While the Agency seeks lo
obtain civil penalties that provide for both specific and general deterrence. the EPA may reduce
the civil penalty sought if the violator produces information demonstrating its inability 1o pay the
proposed penalty.

L Purpose and Scope

This guidance supplements e¢xisting guidance issued by the Office of Enforcement and
Compliance Assurance {OECA) on how to assess a violator’s claim that it lacks the ability to pay
all or part of a civil penalty 1o be assessed as part of an enforcement action. Specifically. this
guidance builds upon and does not supersede the 1986 guidance on Determining a Violator 's

| See Policv on Cived Pernltivs, EPA General Enforeement Policy GM-21 (Feb, 16, 19840GM-2) 3 d Framrevork
lor Statute-Specific Approachies fo Penaliv Assesvsents, EPA General Enforeement Policy GM-22 (Feb. 16, 1984)
(GM-22).
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Ability to Pay a Civil Penalty, Thomas L. Adams, Jr. (Dec. 16, 1986), or the General Policy on
Superfund Ability to Pay Determinations, Barry Breen (Sept. 30, 1997)(1997 Superfund Policy).?

This 2015 guidance describes the steps case teams should follow in evaluating ability-to-pay
(ATP) claims, and provides an overview of the Agency’s tools to assist practitioners in ATP
evaluations. It also provides guidance on the type of documentation to consider when
determining whether the EPA may accept extended payment plans for administrative penalties.
Moreover, the guidance describes, where appropriate, how to structure extended payments.

This guidance applies to EPA administrative enforcement matters involving ATP claims raised
by individuals, for-profit entities (including sole proprietorships, corporations, partnerships,
limited liability companies (LLCs), and for-profit utilities), governmental entities, federally
recognized Indian tribal entities, and not-for-profit entities. This guidance does not apply to
federal agencies.’

The tools and approaches discussed here may also be useful for civil judicial cases referred by
the EPA to the U.S. Department of Justice (DOJ). After a case has been referred, the EPA and
the DOJ will work together to determine whether additional information should be collected. The
DOIJ may rely on EPA’s financial analyst,* either internal or retained by the Agency, or the DOJ
may engage its own analyst.

1. Burden of Proof

A. Where ATP is a Statutory Factor for the EPA to Consider in Determining the
Appropriate Penalty

Pursuant to 40 C.F.R. § 22.24, the EPA, as the complainant, “has the burden of going forward
with and of proving that the violation occurred as set forth in the complaint and that the proposed
penalty . . . is appropriate.” As to the appropriateness of a proposed penalty, the burden is on the
EPA to prove that it has taken into account the applicable statutory penalty factors. Under many
of the environmental statutes administered by the EPA, a violator’s ability to pay is one of the
factors to be considered in determining the appropriateness of a civil penalty.’

2 This 2015 guidance is intended to apply to administrative civil penalties assessed under the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) as well as all other EPA civil penalty
authorities. In addition, the 1997 Superfund Policy, which is directly applicable to ability-to-pay determinations in
the context of Superfund cost recovery enforcement actions, may also provide a helpful framework for case teams to
evaluate ability-to-pay claims concerning civil penalties, in both Superfund and non-Superfund cases.

3 Because the United States is covered by the Full Faith and Credit Clause of the United States Constitution, federal
agencies are excluded from ATP considerations when calculating civil penalties.

4 If the EPA case team needs more support to conduct financial analysis, please refer to the list of financial analysts
and OCE contracting officer representatives on the “Ability to Pay” document library located on EPA Region 5,
Office of Regional Counsel’s SharePoint site.

5 See, e.g., Clean Water Act (CWA), § 309(g)(3), 33 U.S.C. § 1319(g)(3); CERCLA, § 109(a)(3), 42 U.S.C.

§ 9609(a)(3); Emergency Planning and Community Right-to-Know Act (EPCRA), § 325(b)(1)(C), 42 U.S.C.

§ 11045(b)(1)(C); Act to Prevent Pollution from Ships (APPS), § 9(b), 33 U.S.C. § 1908(b); and the Toxic
Substances Control Act (TSCA), §§ 16(a)(2)(B), 207(c)(1)(C), 15 U.S.C. §§ 2615(a)(2)(B), 2647(c)(1)(C). Other
statutes direct the EPA to “take into consideration” inter alia “the economic impact” or “effect” of the penalty on
“the violator.” See, e.g., Clean Air Act (CAA), §§ 113(e)(1), 205(c)(2), 42 U.S.C. §§ 7413(e)(1), 7524(c)(2);
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Since the Environmental Appeals Board’s (EAB or Board) decision in In re New Waterbury,
Ltd., it has been a well-settled principle that the EPA needs only to prove that it has considered
each of the statutory factors and that its proposed penalty is supported by EPA’s analysis of those
factors.’ As concluded by the EAB in New Waterbury, “this does not mean that there is any
specific burden of proof with respect to any individual factor; rather the burden of proof goes to
the Region’s consideration of all of the factors.”’

To meet this burden,® the EPA must come forward with evidence to show that it considered the
factors and that the penalty is appropriate. This does not require the EPA to establish that “the
respondent can, in fact, pay a penalty, but whether a penalty is appropriate.”® In New Waterbury,
the EAB rejected the respondent’s claim that, at a penalty hearing, the EPA must, as part of its
prima facie case, “introduce specific evidence to show that a respondent has the ability to pay a
penalty.”!? Rather, the EPA needs only to “produce some evidence regarding the respondent’s
general financial status from which it can be inferred that the respondent’s ability to pay should
not affect the penalty amount.”!!

Typically, it is sufficient to obtain general financial information directly from the respondent or
from publicly available records. For example, administrative law judges (ALJs) have held that
the EPA has satisfied its burden of production upon submitting information such as a Dun &
Bradstreet report, respondent’s credit risk score, and/or documentation of multiple attempts to
contact the respondent.!?> Where the EPA has limited information about the respondent’s

CWA, §§ 309(d), 311(b)(8), 33 U.S.C. §§ 1319(d), 1321(b)(8); Certain Alaskan Cruise Ship Operations Act
(CACSO), 33 U.S.C. § 1901 note (see § 1409(c)); Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA),

§ 14(a)(4), 7 U.S.C. § 136/(a)(4); and the Safe Drinking Water Act (SDWA), § 1423(c)(4)(B)(v), 42 U.S.C. § 300h-
2(c)(4)(B)(v). Although the statutes differ somewhat in the terms that are used, the EPA has read these terms to be
analogous to “ability to pay.” See, e.g., 45 Fed. Reg. 59770, 59771 (Sept. 10, 1980)(The EPA has “combined the
concepts involved in these factors into one ‘ability to pay’ factor.”); see In re Commercial Cartage Co., 7 E.A.D.
784, 807 (EAB 1998)(concluding that “the “ability to continue in business’ factor from section 205(c)(2) of the
Clean Air Act is analogous to the ‘ability to pay’ factor found in other statutory penalty provisions™).

65 E.A.D. 529, 538 (EAB 1994); see also In re Spitzer Great Lakes, Ltd., 9 E.A.D. 302, 320 (EAB 2000); In re
JHNY, Inc., 12 E.A.D. 372, 398 (EAB 2005); and In re United Global Trading, Inc., No. FIFRA-04-2011-3020 EPA
at 20 (ALJ Feb. 28, 2014).

7 In re New Waterbury at 539.

8 See id. at 536, 1.16 (“The term ‘burden of proof” in this context encompasses two concepts: the burden of
production, and the burden of persuasion. 4 Stein, ef al., Administrative Law 24-2 (1994). The first of these to come
into play is the burden of production-that is, the ‘duty of going forward with the introduction of evidence.’ /d. at 24-
9. This burden may shift during the course of litigation; if a complainant satisfies its burden of production, the
burden then shifts to the respondent to produce, or go forward with the introduction of, rebuttal evidence. /d. The
burden of persuasion comes into play only ‘if the parties have sustained their burdens of producing evidence and
only when all of the evidence has been introduced.” 2 McCormick on Evidence at 426 (Strong, ed. 1992). This
burden refers to what a ‘litigating proponent must establish in order to persuade the trier of facts of the validity of
his claim.” Administrative Law at 24-5. Importantly, this burden does not shift between the parties during the course
of litigation. /d. at 24-8.”)

% Id. at 539.

107d. at 541.

.

12 See In re United Global Trading, Inc. at 19-21 (whereby the ALJ held that the EPA satisfied the relatively low
burden of proof when it provided a Dun & Bradstreet report, a locations sales report from American Business
Directory, and an annual sales report from Demographics Now).
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financial condition when the complaint is filed, “a respondent’s ability to pay may be presumed
until it is put at issue by a respondent.”!?

B. The Respondent Has the Burden of Proving Inability to Pay

If the respondent puts its ability to pay the penalty at issue, the respondent has the burden of
proof to show that (1) the EPA failed to consider all of the statutory factors'# in determining the
appropriateness of the penalty, or (2) “through the introduction of additional evidence that
despite consideration of all the factors the recommended penalty calculation is not supported and

thus is not ‘appropriate’.”!®

For the respondent to prove its inability to pay the penalty, it must establish that paying the
penalty would cause it to suffer an undue financial hardship and prevent it from paying its
ordinary and necessary business expenses.!® If the respondent fails to proffer specific evidence or
does offer evidence but cannot demonstrate its inability to pay, it has failed to meet its burden.!”

It is not sufficient for the respondent to offer only tax returns with no explanation or supporting
documentation of how it cannot pay the penalty. In In re Bil-Dry Corp., the EAB found that the
respondent failed to meet its burden of proof.'® The respondent submitted four years of federal
tax returns and testimony from its president, but offered only “conclusory comments that a full
penalty assessment would put Respondent out of business [and] failed to provide the type of
detailed analysis required to establish Respondent’s inability to pay claim.”!” The Board found
persuasive testimony from EPA’s financial expert, stating that the respondent could have
submitted evidence “such as examples of austere measures being taken at the business because of
hard times, loan extensions obtained, or statements of back taxes owed.”?’

13 In re New Waterbury at 541; see also In re Spitzer Great Lakes at 321.

14 Under Section 3008 of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6928, the ability of a
violator to pay a proposed penalty is not a factor that the Agency must consider in assessing a civil penalty.
However, because ability to pay is considered to be a mitigating factor in EPA’s RCRA Civil Penalty Policy (June
2003), enforcement personnel should be generally aware of the financial status of the respondent in the event that its
ability to pay the proposed penalty is raised as an issue in settlement or at a hearing. As with any mitigating factor or
circumstance, the burden to demonstrate inability to pay rests on the respondent. Therefore, in enforcement cases
initiated, e.g., under Sections 3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and (g), the respondent has the burden
of persuasion on its alleged inability to pay. See In re Bil-Dry Corp., 9 E.A.D. 575, 611-12 (EAB 2001). In such
cases, however, a respondent’s inability to pay usually will be considered only if the issue is raised by the
respondent. /d.

15 In re Waterbury at 539.

16 In re Bil-Dry Corp. at 614.

17 See In re JHNY, Inc. at 383 (“Even financially challenged entities need to toe the line of compliance, and only
those entities demonstrating a genuine inability to pay should be removed from the compliance-inducing influence
that civil penalty assessment affords.”

18 In re Bil-Dry Corp. at 612-13.

¥ 1d.

20 1d. at 613.
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1. Evaluating an Ability to Pay Claim

Once the respondent has raised its ATP claim, the EPA will evaluate whether the respondent has
funds that could be applied to a penalty payment while covering its ordinary and necessary
business expenses. There are several steps to this process, including: (a) requesting federal tax
returns and other pertinent financial information and documentation; (b) selecting the applicable
financial computer model and interpreting the results; (c) handling, as appropriate, information
claimed by the submitter to be confidential business information; (d) evaluating and resolving
the ATP claim; and, in some instances, (¢) litigating the claim.

A. Documents Needed for ATP Analysis

Obtaining the respondent’s pertinent financial documents is the first step in evaluating its
financial condition and ability to pay the proposed penalty. Additionally, EPA’s financial
computer models require certain numerical inputs from these documents. A for-profit respondent
will need to proffer the three to five most recent consecutive years of its federal tax returns filed
with the Internal Revenue Service (IRS),?! together with all schedules and attachments.
Individuals and municipalities that do not file federal tax returns or have other relevant financial
documents to submit to the EPA will need to fill out the applicable EPA financial data request
form.*

For-profit businesses generally file the following documents:

e Sole proprietorship or one-member LLCs/partnerships file IRS Form 1040 (“U.S.
Individual Income Tax Return) and Schedule C;

e S-corporations file IRS Form 1120S (“U.S. Income Tax Return for an S Corporation”)
and Schedule K-1;

e C-corporations file IRS Form 1120 (“U.S. Corporation Income Tax Return”);

e Multi-member LLCs file IRS Form 8832 (“Entity Classification Election) and can elect
to be treated as either an S- or C-corporation; and

e Multi-member partnerships file IRS Form 1065 (“U.S. Return of Partnership Income™)
and Schedule K-1.

Governmental entities>* do not file tax forms with the IRS, but generally have the following
documents:
e Annual financial reports, bond prospectuses, and budgets, which typically are publicly
available on the entity’s website or from commercial providers.

2 The respondent should certify that all responses and information are complete and accurate. The EPA may
consider requesting all audit assessments or adjustments along with accompanying notes from the IRS and the
respondent’s responses to the IRS subsequent to the initial filing for the case team’s consideration.

22 EPA’s financial data request forms for individuals and municipalities are available at:
http://www2.epa.gov/enforcement/penalty-and-financial-models.

23 Governmental entities include special districts that are a form of local government created by a local community
to meet a specific public need and may be supported by taxes and user fees. Examples include airports, cemeteries,
community services, drainage/flood control/water conservation, fire protection, healthcare/hospitals, harbors/ports,
irrigation, libraries, police protection, recreation and parks, resource conservation, sanitation/sewer, transit, utility,
water, and waste management agencies.
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Not-for-profit entities generally file the following documents:
e IRS Form 990 if gross receipts are more than $200,000 or assets greater than $500,000;
and
¢ Annual financial reports.

The case team generally requests the tax returns and other relevant financial reports through
correspondence or via initial pre-filing notices with the respondent. To the extent that the EPA
requests financial documentation through informal conversations, it is important to memorialize
such requests in writing to respondent so that the case team can introduce such written requests
before the ALJ if the respondent fails to provide documents in support of its ATP claim.

B. Which EPA Financial Model to Use and When

The EPA has developed a series of financial computer models?* — ABEL, INDIPAY, and
MUNIPAY - designed to estimate a violator’s ability to pay. ABEL estimates a company’s
future cash flow based on past performance, and should be used for S- or C-corporations or
multi-member LLC/partnerships. INDIPAY estimates the amount an individual can afford to pay
based on excess cash flow and debt capacity, and should be used for individuals, sole
proprietorships or one-member LLC/partnerships. MUNIPAY estimates a non-federal
governmental entity’s level of affordable expenditures based on its available funds, debt
capacity, and demographic characteristics (e.g., average annual income). Annual financial
reports, bond prospectuses, budgets, or the EPA financial data request form for governmental
entities are to be used with the MUNIPAY?® model. The EPA does not have a corresponding
model for not-for-profit entities.

The financial computer models are generally only used for settlement purposes, and the case
team is not required to use the models. However, it is advised that EPA staff run the applicable
model because it provides a quick estimate of ability to pay. The models also provide a baseline
of financial documents to request from the respondent and can deter frivolous ATP claims. The
case team also may find the models helpful as a starting point in discussing ability to pay and,
oftentimes, use of the models can result in a quick settlement, especially when the penalty is too
small to warrant the expense of retaining financial experts.

For cases involving large penalties, complex corporate structures, federally recognized tribal
entities, and not-for-profit entities, the case team is advised to contact a financial analyst for
assistance.

24 These models are located at: http://www?2.epa.gov/enforcement/penalty-and-financial-models.

25 Governmental entities can be evaluated with the basic MUNIPAY principles of looking at the non-restricted fund
balances and assessing the entity’s capacity to assume additional debt. If there are concerns about the interpretation
of financial data, the case team generally should consult with a financial analyst. Also, if MUNIPAY produces
inconclusive results or if a governmental entity submits documentation of a unique financial condition, the case team
generally should consult with a financial analyst and request that the governmental entity to provide additional
information, if needed.
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C. Conducting the ATP Analysis
1. Evaluating the Model Result

When the model concludes that the respondent can pay the penalty, the case team can be
reasonably assured that, based on the available financial documentation, the penalty will not
burden the respondent with an undue financial hardship. If the respondent continues to claim an
undue financial hardship, it should provide further documentation of the circumstances upon
which that assertion is based (e.g., job loss, fire at facility, loss of major client, substantial
outstanding debt with burdensome debt service payments, default on debt payments or financial
covenant agreements, bankruptcy,?® no assets,?’ significant unpaid tax liens and liabilities,*3
and/or other significant change in financial status). The case team may consult a financial analyst
or expert to review the documentation provided and evaluate the validity of the respondent’s
assertions.

Conversely, the model could provide a result indicating a low, or zero,?’ probability that the
respondent can pay the penalty. In many cases, the case team should be able to rely on this result
and adjust the penalty accordingly. However, there may be certain scenarios that suggest further
analysis beyond the model results may be needed. For example:

o Models Generate Flags Warranting Further Inquiry: The models may generate a flag
or message when certain inconsistencies are identified from the inputs (e.g., “the most
recent year’s cash flow is significantly worse than its historic average, which could mean
that ABEL’s future cash flow projections are overstated.”). A financial analyst can
evaluate such model flags to determine whether additional information should be
requested, and to more accurately assess the respondent’s ability to pay the penalty.

e Respondent’s Cash Flow Is Understated: The model does not capture potential sources
of funds beyond the reported financial data. The respondent’s cash flow could be
understated if it has been depleted through nonessential or excessive business expenses
(e.g., officer compensation, travel and entertainment expenses, charitable contributions,
cash dividends paid to shareholders, and expensive cars and homes). In these scenarios,
the respondent may have money to pay the penalty, and it must decide how to make this
money available by reducing other costs. The respondent may liquidate certain
nonessential assets, call in loans made to officers, acquire additional loans (if it has

26 A bankruptcy filing will not involve an ATP analysis because any penalties assessed can only be collected
pursuant to the Bankruptcy Code. Before bringing an enforcement action against a debtor in bankruptcy,

the regional legal bankruptcy coordinator should be consulted. See Guidance on EPA Participation in Bankruptcy
Cases, Steven A. Herman (Sept. 30, 1997).

27 1f the respondent has no assets, it is not necessarily indicative of an inability to pay. For example, in the service
industries where equipment is leased, the balance sheet may not reflect any assets.

28 This can be verified through credit reports or Dunn & Bradstreet reports.

2% Even where the economic model generates a zero ATP result, it is not inappropriate for the EPA to seck and
accept a nominal penalty in settlement. For example the Lead-Based Paint Consolidated ERPP at p. 22, fn. 31 states
that: “[e]ach financial analysis of a respondent’s ability to pay should assume an ability to pay at least a small
penalty to acknowledge and reinforce the respondent’s obligations to comply with the regulatory requirements cited
as violations in the civil administrative complaint.”
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sufficient debt capacity), or borrow money from its parent company or subsidiaries. The
case team may find it useful to obtain a financial analyst or investigator to help identify
other sources of funds or conduct a trend analysis of historical expenses to identify
excessive expenses made out of line with historical patterns, such as an accelerated rate
of paying back long-term debt.

e Related Corporate Entities. In addition to reviewing the liable party’s tax returns and
related financial information, the case team should request information on the
respondent’s relationship with affiliated corporations, partnerships, and other business
enterprises. Examples of such a relationship may include: related party transactions
(including rent below market value), loan or security agreements, coinsurance, equity and
debt participation, intermingling of property or funds, and/or officer and shareholder
compensation. The case team may find that it is appropriate to look to the assets of the
related business enterprise to pay a penalty when the liable party does not have the
resources to pay the penalty on its own.* In the event that the case team’s investigation
reveals that the liable party has been intentionally undercapitalized, has engaged in profit
sharing, or has acted at variance with its official corporate form, the case team should
evaluate veil piercing and alter ego theories. Similarly, the case team should be alert to
fact patterns that may give rise to a fraudulent conveyance claim under the Federal Debt
Collection Procedures Act.*!

Regardless of the model results, the case team may follow up with clarifying questions to
the respondent after the initial data request. If the respondent does not provide sufficient
financial information and support that it lacks the financial resources to pay the civil
penalty, the case team should presume that the respondent is able to pay the proposed
penalty in full.

o Evaluating Real Estate Assets: Real estate is a significant asset for many respondents,
including companies and individuals, and has the potential to contribute to a penalty
payment. In the case of companies, investigating real estate assets can help identify
significant discrepancies between the real estate’s reported book value on the balance
sheet and the actual current market value. The case team may also determine the value of
the mortgages or liens secured by the real estate. When the market value is much higher
than the mortgage balance, there may be potential for opening an equity line or obtaining
additional debt secured by the real estate to support a penalty payment.

In cases involving individuals and sole proprietors, the respondent may own real estate,
including rental or other commercial property that generates income. The INDIPAY
model considers whether the individual has the cash flow to pay for a loan that could be
applied to the penalty payment. That is, the model calculates the maximum affordable
annual debt carried by the respondent, including credit card and mortgage debt, as
compared to the respondent’s total income. For example, under the INDIPAY model, an

30 See, e.g., In re New Waterbury at 547-50.
3128 U.S.C. §§ 3301-3308.
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individual lacks ability to pay if it carries more than 36 percent’ of its average income in
debt. Assuming the respondent has the capacity to assume additional debt to finance the
payment of a penalty, the respondent can work with a lender to determine whether such a
loan is feasible, considering the respondent’s total assets.

e Other Entities: If the respondent is organized as a governmental entity, a federally
recognized Indian tribe or related tribal entity, or a not-for profit entity, a traditional ATP
analysis may not be appropriate.

o Governmental Entities: Some governmental entities, particularly small
municipalities or utility districts, may have unique financial conditions. If there
are concerns about the interpretation of financial data, the case team should
consult with a financial analyst. For cases against governmental entities that will
involve extensive and costly injunctive relief (e.g., cases involving significant
violations of the Clean Water Act or Safe Drinking Water Act), it is
recommended that the case team consult with a financial analyst.*’

o Federally Recognized Indian Tribal Entities and Related Entities: Unique and
complicated legal and financial issues arise in the context of federally recognized
Indian tribes and related entities.** These include issues affected by federal law,
such as treaties, tribal and state laws, judicial decisions, federal government
assistance, Executive Orders, and Executive Branch policies and guidance.® Our
experience has been that some tribes have neither the kinds of financial
documentation necessary for EPA to evaluate an ATP claim nor adequate revenue
sources, although they may own and operate both for-profit and not-for-profit
businesses. The case team should, in all cases, seek the advice and expertise of a
financial analyst and contact OECA and its Office of Regional Counsel (ORC)
Indian law attorneys on all ATP issues involving tribes and related entities. These
offices can coordinate with other EPA tribal experts in the Office of International
and Tribal Affairs, the Office of General Counsel, and the regions, who can
provide advice on the intricacies of federal Indian law and policy, such as tribal
sovereign immunity, tribal corporate liability, and tribal consultation and
coordination.3¢

32 The 36-percent default value in the INDIPAY model for the maximum debt payments as a percent of income is
based upon the criteria that commercial lenders commonly employ.

33 Nothing in this guidance is meant to serve as an Agency interpretation of Clean Water Act § 309(e), 33 U.S.C.

§ 1319(e). For further guidance on calculating penalties in municipal cases, practitioners may refer to the National
Municipal Litigation Consideration section of the /nterim Clean Water Act Settlement Penalty Policy at 17-20 (Mar.
1, 1995).

34 The Bureau of Indian Affairs within the U.S. Department of the Interior maintains and updates a list of federally
recognized Indian tribes. Related tribal entities can include, but are not limited to, corporations that are related to or
part of a tribe, and independent or semi-independent boards operated by a tribe or other entity.

35 State laws are normally inapplicable within areas of “Indian country,” as defined in 18 U.S.C. § 1151, absent
special circumstances. Consult Indian law experts on the specific facts to determine whether federal, tribal, or state
law is applicable in a given situation.

36 See Guidance on the Enforcement Principles Qutlined in the 1984 Indian Policy, Steven A. Herman (Jan. 17,
2001), and Questions and Answers on the Tribal Enforcement Process, Walker B. Smith (Apr. 17, 2007), which
address civil administrative and judicial actions involving tribes and implement the EPA Policy for the
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o Not-for-Profit Entities: Not-for-profit or charitable entities can include a wide
range of entities, including schools and universities, housing, medical care, and
churches or other religious institutions. Not-for-profit entities may own real estate
and operate facilities that could be involved in environmental violations. Income
for non-profits may come from fees charged for services, grants, and donations. In
the context of an ATP analysis, a not-for-profit entity will be asked to provide the
last three years of IRS Form 990 filings, if such a filing was made, and also the
last three years of financial statements, including statements of receipts and
expenses, assets and liabilities, and any related fund accounting. The ATP
evaluation will depend on the size, nature, and stability of the not-for-profit entity.
For example, a college may have fairly steady revenue sources (tuition,
donations) and also relatively consistent expenses, but an entity supported entirely
by donations may be far less stable. The analyst generally may consider trends in
the entity’s performance, the size of the entity, whether fund balances are growing
or declining, the reasonableness of expenditures and salaries for managers, and
other line items that appear to be unusual or one-time in nature. The entity’s
ability to pay will depend, in part, on whether excess funds are being generated
from the entity’s activities, and whether there is an excess amount available in
unrestricted funds, similar to the government evaluation.

Although the ATP models are useful financial analysis tools, the financial model used may not
yield a conclusive result in some cases. Many factors must be weighed in determining whether to
rely on the model result or to engage in further financial analysis. For example, a high-penalty
case or a particularly complex corporate respondent may warrant expending the resources to
retain a financial analyst. In contrast, the case team may rely on the model result and less
extensive documentation in a case involving straightforward facts and/or a low penalty amount.

2. Gathering and Evaluating Financial Information Beyond Federal Tax
Returns

In general, the ATP evaluation will be an iterative process. In determining whether to ask for
more information and conduct further analysis, the case team may assess the significance of the
uncertainty and the importance of missing information to the ultimate inability to pay evaluation
and overall case. In many situations, the case team will request additional financial
documentation to fully evaluate the respondent’s claim. The documentation that the team
requests will depend on the issues or concerns that have been identified. At this stage, the case
team may decide to seek advice from a financial analyst as to which documents would be most
helpful to further evaluate the ATP claim.

Below is a chart delineating some of the most typically requested information, including a short
description of each category’s usefulness to the ATP analysis.

Administration of Environmental Programs on Indian Reservations, William D. Ruckelshaus (Nov. 8, 1984); see
also EPA Policy on Consultation and Coordination with Indian Tribes, Lisa P. Jackson (May 4, 2011).
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Financial Information

Basis for Requesting Financial Information

For Corporations and Multi-member LLCs/Partnerships

Financial Statements Prepared
by Outside Accounting Firm

o Financial statements contain additional information
beyond tax returns, including a statement of cash flow
and detailed notes and the auditor’s opinion regarding the
status of the company.

e Financial statements may be based on a compilation,
review, or audit.

Budgets and Year-to-Date
Results

e Budgets and year-to-date results provide up-to-date
information on performance and cash flow.

Asset Ledger

e An asset ledger provides the dates assets were placed into
service, costs, and depreciation to date.

Loan and Mortgage Agreements

e Loan and mortgage agreements provide information on
financial ratio requirements, guarantors and collateral or
other security.

Federal Tax Returns of Related
Financial Entities

¢ Federal tax returns of related financial entities may
determine whether a related entity’s assets can fund the
penalty payment when respondent claims inability to pay.

SEC Filing DEF 14A Proxy
Staternents

o SEC Filing DEF 14A Proxy Statements may include a
list of owners of more than 5% of the company,
management salaries, members of the board of directors,
and board compensation.

For Individuals, Sole Proprietorships, and One-member LI Cs/Partnerships

Individual Data Request Form

e Individual data request forms provide information on
incoine, expenses, assets, liabilities, legal proceedings,
and spousal holdings.

¢ This data should be verified through documentation and
independent research.

Real Estate Property Tax
Records

¢ Real estate property tax records provide information on
valuation, location, and nature of property.

W-2 Wage and Tax Statements

o W-2 statements can be used to verify income and related
deductions.

Bank, Mortgage and Credit Card
Statements

e Bank, mortgage, and credit card statements can be used
to verify cash availability, level of expenditure and
mdebtedness.

In addition to requesting financial data, the case team is encouraged to conduct online searches
of publicly available information related to the respondent’s financial status. For example, credit
reports include mmformation on a company’s financial condition, credit level, and credibility. A
Dun & Bradstreet report may indicate gross sales revenue and number of employees, as well as
identify the credit history, the corporate officers, and corporate address. Secretary of State
websites provide a history of the entity’s corporate filings and annual reports, and include

11
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information about officers and basic financial data. A publicly traded company will publish
annual and quarterly reports on its website as well as on the U.S. Securities and Exchange
Commission’s EDGAR system. In addition, investor presentations and transcripts of quarterly
calls with analysts may be available for public companies.

3. Confidentiality of Financial Information®’

The case team should be mindful of the sensitivity of a respondent’s financial information as
well as handling confidential business information (CBI). Publicly available information,
including published annual reports, is not entitled to confidential treatment. However, if the
respondent claims any information submitted as CBI, the case team should ask the respondent to
identify CBI with specificity (rather than stamping each page as CBI).

The 40 C.F.R. Part 2, Subpart B, regulations set forth at 40 C.F.R. §§ 2.201 through 2.215
establish certain “basic rules” governing business confidentiality claims, the handling by the
EPA of business information which is or may be entitled to confidential treatment, and
determinations by the EPA of whether information is entitled to confidential treatment for
reasons of business confidentiality.*® The additional Subpart B regulations set forth at 40 C.F.R.
§§ 2.301 through 2.311 provide “special rules” for treatment of certain categories of business
information obtained under various statutory provisions.*® The basic rules of §§ 2.201 through
2.215 govern, except to the extent that they are modified or supplanted by the special rules of §§
2.301 through 2.311 or in the event of a conflict between the rules, in which case the special rule
which is applicable to the particular information in question shall govern. For example, if a
company voluntarily provides financial information claimed as “business confidential” to
support the ATP claim or to show that it lacks financial resources to pay the penalty, the
information submitted would be governed by the basic rules set forth in 40 C.F.R. §§ 2.201
through 2.215. In contrast, if a company submits financial information claimed as business
confidential pursuant to an EPA request for information under a specific statute, then it may be
likely that the special rules would apply to the submitted information.

The regulations in 40 C.F.R. Part 2, Subsection B also address specific requirements for overall
handling of CBI. In accordance with 40 C.F.R. § 2.203, when requesting financial information,
the EPA must give notice to a respondent that it may assert a business confidentiality claim, and
that information covered by such a claim will be disclosed by the EPA only to the extent, and by
means of the procedures, set forth in 40 C.F.R. Part 2, Subpart B. EPA’s notice must contain a
statement that, if the respondent submits financial information without a confidentiality claim,

37 The EPA is governed by the Right to Financial Privacy Act of 1978, 12 U.S.C. §§ 3401-3422 (RFPA). This
statute protects the confidentiality of personal financial records by requiring that federal government agencies
provide individuals with notice and an opportunity to object before a bank or other specified institution can disclose
personal financial information to a federal government agency. The RFPA creates a statutory right of privacy on
behalf of a customer of a financial institution in the records of the institution pertaining to him or her. See 12 U.S.C.
§§ 3403, 3410. Generally, the RFPA prohibits financial institutions from providing any governmental authority
access to, or copies of, information in the financial records of any customer unless the customer has authorized such
disclosure, 12 U.S.C. § 3404, or unless certain legal requirements—such as, for example, compliance with an
administrative subpoena, search warrant or judicial subpoena—have been met. See 12 U.S.C. § 3402.

38 See 40 C.F.R. § 2.202(a).

3 See 40 C.F.R. § 2.202(b).
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the EPA is permitted by applicable law to release the information without further notice to the
respondent. It is important to note*” that, if the respondent claims information submitted to the
EPA as CBI, then the EPA must treat the information as CBI, unless the EPA makes an adverse
determination that such claim is not entitled to confidential treatment. Where the EPA
determines that information is not CBI, such information may be released in response to a
request pursuant to the Freedom of Information Act.

Additionally, in cases involving individuals or small closely held businesses, financial
information that a respondent submits may include personal information, the disclosure of which
could constitute an unwarranted invasion of personal privacy.*! In these instances, the EPA will
carefully examine this information in order to protect against the public release of such
information.*?

4. Considerations Regarding the Administrative Penalty

Based on the financial analysis, the case team will determine if the respondent can pay the full or
reduced penalty amount, but it is generally left to the respondent to decide how it will raise the
funds. The respondent’s funding options may include: using available cash; selling assets;
increasing debt by personal or commercial borrowing; increasing equity by selling stock;
delaying distribution of profits; and/or delaying planned future investments. When the
respondent demonstrates that there is no or limited ability to pay or to borrow money for
payment, the case team will typically work with the respondent to determine how much it can
pay, and consider whether an extended payment plan is appropriate.** The case team has an
obligation to support its conclusion with full documentation.**

In certain circumstances, a respondent claiming an inability to pay all of a civil penalty may
propose to complete a supplemental environmental project (SEP) as part of the settlement. As
with all SEPs, the case team will only consider SEPs in ATP settlements that conform to EPA’s
SEP Policy,* and acceptance of the proposed SEP is at EPA’s discretion. In particular, note that
the SEP Policy makes clear that an acceptable SEP must have a nexus to the underlying
violations and that the violator must pay a minimum penalty in addition to implementing the
SEP.

401f a CBI claim is received after the information itself is received, the EPA will make such efforts as are
administratively practicable to associate the late claim with the previously submitted information in EPA files.
However, the EPA cannot assure the effectiveness of such efforts, in light of the possibility of prior disclosure or
widespread prior dissemination of information. See 40 C.F.R. § 2.203(c).

4 See 5 U.S.C. § 552(b)(6).

42 See 5 U.S.C. § 552(a).

43 See infira section III, pp. 15-18 for guidance on when extended payment plans for administrative penalties are
appropriate and how they should be structured.

4 See GM-22 at 27 (“[T]o promote consistency, it is essential that each case file contain a complete description of
how each penalty was developed.”); see also Documenting Penalty Calculations and Justifications in EPA
Enforcement Actions, James M. Strock (Aug. 9, 1990)(Strock Memo).

4 The 2015 Update to the 1998 EPA SEP Policy and any subsequent updates to the SEP Policy supersede “non-
monetary alternatives” which are referenced in GM-22 at 23-24.
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IV.  Litigating an Ability-to-Pay Claim in Administrative Enforcement Actions
A. Pre-Filing Negotiations

Once the case team initiates discussions on the penalty amount with the respondent, the case
team should make clear to the respondent that if the respondent believes it has an inability to pay
the proposed penalty, it should explain why and also submit supporting documentation such as
financial statements, balance sheets, and other pertinent financial information. The case team’s
request*® for documentation should be stated in an email, informal correspondence, or a show
cause letter. This approach allows the respondent to work with the case team early in the process
to resolve any ATP issues. It also helps the case team to create a record early on so that the
respondent cannot claim later that it was unaware of options to address its alleged inability to pay
the penalty. During negotiations at settlement meetings, the case team should ask whether the
respondent will submit supporting financial records. The request and response should be
documented.

B. Prehearing Information Exchange

Pursuant to 40 C.F.R. § 22.19(a)(3), the respondent is obligated to “explain in its prehearing
information exchange why the proposed penalty should be reduced or eliminated.” If a
respondent fails to raise an ATP claim after being notified of its burden, the presiding officer
could deem the respondent to have waived any ATP objection to the penalty.*” If ability to pay is
raised after commencement of administrative litigation, the case team should generally consult
with a financial analyst and list an expert witness who can testify to the respondent’s financial
capability in EPA’s initial prehearing exchange.

After the prehearing information exchange, both parties can move for additional discovery, and
the Presiding Officer may order such discovery only if it “’seeks information that is most
reasonably obtained from the non-moving party, and which the non-moving party has refused to
provide voluntarily . . . .”*¥ It is imperative that the case team establish a record of its repeated
requests*’ as well as the respondent’s repeated failures to produce requested financial

46 Where the enforcement case team believes it is highly probable that the company has an ability to pay (i.e., if the
respondent is a large Fortune 500 company or where it should be readily discernable that ability to pay the penalty
should not reasonably present an issue of concern, especially when considering the size of the penalty), then the case
team need not initiate an ATP discussion and unnecessarily open a path that may also be used for purposes of delay
or for other strategic advantage, such as causing the EPA case team to spend additional time and unwarranted
resources exploring a non-existent fact when resources can be better directed towards the pursuit of settlement.

47 See In re New Waterbury at 542 (“In this connection, where a respondent does not raise its ability to pay as an
issue in its answer, or fails to produce any evidence to support an inability to pay claim after being apprised of that
obligation during the pre-hearing process, the Region may properly argue and the presiding officer may conclude
that any objection to the penalty based upon ability to pay has been waived under the Agency’s procedural rules
[footnote in opinion omitted] and thus this factor does not warrant a reduction of the proposed penalty.”) See also In
re JHNY at 399, where respondent submitted financial information supporting its ATP claim only during settlement
negotiations but failed to comply with the prehearing exchange requirements to provide documentary evidence
demonstrating its inability to pay the proposed penalty. Here, the respondent “waived its ability to contest the
Region’s penalty proposal on this basis.”

48 See 40 C.F.R. § 22.19(e)(ii).

4 See In re Chase, RCRA (9006) Appeal No. 13-04, slip.op. at 27 (EAB Aug. 1, 2014).
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documentation to the EPA, for expert witness review and analysis prior to hearing. The case
team may seek to exclude, as prejudicial, the presentation and introduction of any required
financial information that the respondent has failed to provide at least 15 days prior to the
hearing, without good cause for such failure.>

It is equally important for the case team to establish any failure, by the respondent, to promptly
supplement or correct financial information provided to the EPA in a prehearing information
exchange, or in response to a request for information or a discovery order, upon learning that any
of that information is incomplete, inaccurate, or outdated.’! If the case team can establish any
such failure, it may then move for an order to compel production of that information®? and/or for
an in limine order seeking to exclude the prior incomplete, inaccurate, or outdated information
from presentation and introduction into evidence at the hearing. Even when financial
documentation is provided, it should demonstrate how the penalty will cause the respondent to
suffer an undue financial hardship.’® Without proffering the necessary financial documentation
as well as a showing of undue financial hardship, the respondent has not met its burden of proof
and may be required to pay the penalty in full.

If the Presiding Officer issues an order to compel production and the respondent fails to comply
with such order,>* the case team should consider requesting that the Presiding Officer issue an
order drawing an adverse inference to the respondent’s ATP claim and/or precluding the
respondent from presenting or introducing into evidence at hearing any documents or
information pertaining to a claim of financial hardship or inability to pay.>

V. Extended Payments of Civil Penalties

As a general rule, the EPA requires respondents to pay civil administrative penalties in full
within 30 days of the effective date of the final administrative order>® or settlement agreemen
Allowing a respondent more than 30 days to pay civil penalties has the potential to undermine
the deterrence value of penalties and may confer a benefit to the respondent because of the time
value of money resulting from a delayed or extended payment schedule. In addition, the use of
extended payment schedules increases the resources needed by the federal government to track
when payments are due and ensure that they are paid in a timely manner.*® Finally, allowing

t.57

50 See 40 C.F.R. § 22.22(a)(1).

31 See 40 C.F.R. § 22.19().

32 See In re Chase at 28.

33 See In re Bil-Dry Corp. at 610-12.

34 See In re Chase at 29-30.

55 See 40 C.F.R. § 22.19(g).

%6 Pursuant to 40 C.F.R. § 22.31(c), “The respondent shall pay the full amount of any civil penalty assessed in the
final order within 30 days after the effective date of the final order unless otherwise ordered.” A final order is
effective upon filing with the Clerk. See 40 C.F.R. §§ 22.31(b), 22.5(a).

57 The DOJ has a similar policy. In the context of civil judicial cases, the case team should consult its DOJ
counterparts on how to respond to defendants’ requests for extended payment plans.

38 Payments over time have long been recognized under Agency policy as “a real burden on the Agency and should
only be considered on rare occasions.” See GM-22 at 23, and applicable statute-specific penalty policies (e.g., Clean
Air Act Mobile Source Civil Penalty Policy — Vehicle and Engine Certification Requirements, Granta Y. Nakayama
(Jan. 16, 2009) at 28 (“[A]dministration of time-payments is a burden on the Agency, so that this option should be
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extended payment schedules may increase the risk that the respondent will not pay the full
penalty assessed (e.g., the respondent may file for bankruptcy before the installment payments
are fully paid). Accordingly, settlements should strive to require payment of the full penalty in a
single payment within 30 days of the effective date of the enforcement settlement whenever
practicable.

A limited exception to this practice may be acceptable if a respondent has demonstrated an
inability to pay the entire penalty in a single payment within the 30-day period (e.g., due to
fluctuations in cash flow), and it is in the Agency’s best interest to accept an extended payment
plan.’” But accepting penalty payments over time may not be in the Agency’s best interest if it is
only as a means to obtain a higher penalty. If a single, lesser penalty amount is appropriate based
on the facts of the case, then no meaningful objective is served by taking on the additional and
avoidable burdens associated with tracking payments over time. Here, the case team should
balance the goal of obtaining a penalty sufficient to deter future violations against the possibility
that the respondent will suffer new financial difficulties before it is able to pay off its penalty
obligations. For purposes of this guidance, the term “extended payment” plan refers to one of
two scenarios: (1) the respondent is required to pay the civil penalty in full as a single payment at
a date that is beyond the 30-day effective date; or (2) the respondent is required to pay the
penalty in installments.

A. Financial Documentation for Evaluating Requests for Extended Payments in
Administrative Enforcement Actions

When evaluating a respondent’s request for an extended payment plan in the context of an
administrative enforcement action, the case team should require the respondent to submit
documentation of its inability to pay the full civil penalty within 30 days. The level of
documentation and degree of financial analysis needed will vary depending upon the length of
the extended payment schedule sought and the amount of the civil penalty to be assessed.
Consistent with longstanding EPA policy on the necessity of documenting the basis for the civil
penalty, the case team should ensure that the case file contains documentation relied upon as
support for agreeing to an extended payment schedule.

The following scenarios are intended to guide the case team in administrative actions on the level
of documentation that a respondent should be required to produce and the financial analysis the
Agency should undertake before accepting an extended payment of a civil penalty.

o For payments up to 6 months from the effective date: 1f the case team deems the
circumstances appropriate to facilitate a quick settlement without the excessive

considered only if the Agency is convinced it is not possible for the violator to obtain the funds necessary to pay the
full penalty through borrowing money or the sale of assets.”)).

3 A determination of whether a respondent has demonstrated an inability to pay the full amount of a penalty is
required as a condition for considering installment payments. See GM-22 at 23 and applicable statute-specific
penalty policies (e.g., Clean Air Act Stationary Source Penalty Policy at 20, William G. Rosenberg and Edward E.
Reich (Oct. 25, 1991); Interim Clean Water Act Settlement Penalty Policy at 21 (Mar. 1, 1995); RCRA Civil Penalty
Policy at 39-40, John P. Suarez (June 23, 2003)).

60 See GM-22 at 27 (“[T]o promote consistency, it is essential that each case file contain a complete description of
how each penalty was developed.”); see also Strock Memo.
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commitment of Agency resources for financial analysis (e.g., small penalty assessed
against a small business), the Agency will require the respondent to submit a signed,
certified statement®' of its current financial condition articulating a basis for its
contention that it cannot pay the penalty within 30 days of the effective date without
experiencing an undue financial hardship. The installment payment shall be sufficient in
size and frequency to liquidate the debt in not more than six months, unless the EPA
determines that a longer period is required.

o For payments of 6 to 12 months from the effective date: 1f the respondent’s financial
information has not already been submitted to the EPA, the case team should require the
respondent to submit its most recent year’s federal income tax return and/or financial
statements. The respondent must submit a signed, certified statement of its current
financial condition articulating a basis for its contention that it cannot pay the penalty
within 30 days of the effective date without experiencing an undue financial hardship.
The respondent should also submit any additional information that the EPA may require
to be reviewed by the financial analyst. The installment payment shall be sufficient in
size and frequency to liquidate the debt in not more than one year, unless the EPA
determines that a longer period is required.

e For payments of more than 12 months from the effective date:®* If the respondent’s
financial information has not already been submitted to the EPA, the case team should
require the respondent to submit at least three years of income tax returns and financial
statements. The respondent must submit a signed, certified statement of its current
financial condition articulating a basis for its contention that it cannot pay the penalty
within 30 days of the effective date without experiencing an undue financial hardship.
The respondent should also submit any additional information that the EPA may require
to be reviewed by the financial analyst. The installment payment shall be sufficient in
size and frequency to liquidate the debt in not more than three years, unless the EPA
determines that a longer period is required.®®

B. Interest Rates to Be Assessed for Payments Made After 30 Days of the Effective
Date

Interest should be assessed on all delayed single-payments or installment payments. For
administrative enforcement cases, the EPA has discretion to charge an interest rate amount that is

61 The statement should be signed by a responsible corporate officer who must certify, under penalty of law, that the
information contained in such statement, and the accompanying documents, are true, accurate, and complete based
upon personal knowledge or personal inquiry of the person or persons directly responsible for gathering the
information, and that he/she is aware that there are significant penalties for submitting false information, including
the possibility of fines and imprisonment for knowing violations.

2 The EPA prefers not to extend payment plans beyond three years. This preference for a general three-year
limitation on length of installment payments is consistent with the EPA and the U.S. Treasury regulations governing
the acceptance of installment payments. Cf: 40 C.F.R. § 13.18(a) and 31 C.F.R. § 901.8(b).

8 Cf. 40 C.F.R. § 13.18(a).
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necessary to protect the interest of the government.®* It is recommended that the case team assess
the IRS underpayment rate®® or the prime rate set by the major banks, as these rates approximate
the average interest rate at which the respondent is able to borrow money. Assessing the
underpayment rate also reduces the likelihood that the respondent will opt to pay the penalty in
installments rather than secure private financing of its penalty debt. Alternatively, if the case
involves a small penalty and short payment plan (i.e., presenting a greater likelihood that the
penalty will be paid in full), the case team may assess a lower rate, such as the Treasury current
value of funds rate.®® In all cases, the team should consider the size of the penalty and length of
the payment plan in determining the interest rate to be assessed, and should document the
reasons for assessing the interest rate.

C. Provisions for Early and Late Payments

Even where the settlement allows the respondent to pay the civil penalty on an extended payment
schedule, the settlement should provide incentives for the respondent to pay earlier than provided
under the settlement. For example, the settlement should make clear that the respondent will be
required to pay the interest only on the balance due and for the length of time beyond 30 days it
takes the respondent to pay the civil penalty in full.

Any settlement requiring the payment of a civil penalty, whether within 30 days or under an
extended schedule, should specifically state the consequences if the respondent fails to make a
timely penalty payment, including interest to be charged, stipulated penalties that may be
assessed and administrative costs to be incurred. In determining the interest and administrative
costs to be assessed, the case team is advised to check the language of the underlying penalty
authority. For example, where a respondent fails to pay administrative penalties assessed under
section 113(d) of the Clean Air Act, 42 U.S.C. § 7413(d), section 113(d)(5) requires the
application of the IRS underpayment rate established pursuant to 26 U.S.C. § 6221(a)(2).%’

In addition, the case team should generally include stipulated penalties for late or non-payments
and/or an acceleration clause whereby the full amount of the penalty is immediately due and

6431 U.S.C. § 3717, and implementing EPA and U.S. Treasury regulations, also provide flexibility in assessing a
higher interest rate when accepting installment payments in the collections context if the Agency determines that a
higher interest is necessary to protect the interests of the United States. Cf. 40 C.F.R. § 13.11(a)(1) and 31 C.F.R.

§ 901.9(b)(2). In civil judicial cases, in contrast, interest is generally charged pursuant to 28 U.S.C. § 1961.

6526 U.S.C. § 6621(a)(2) states that the underpayment rate established under this section shall be the sum of the
federal short-term rate determined under subsection (b), plus 3 percentage points. The IRS determines this rate on a
quarterly basis. Entering “underpayment rate” into the search engine on the IRS website should provide the latest
press release with a link to the current Revenue Ruling specifying the underpayment rate.

% Cf. 40 C.F.R. § 13.11(a)(1)(which provides for assessing an annual rate of interest that is equal to the rate of the
current value of funds to the United States Treasury (i.e., the Treasury tax and loan account rate) on installment
payments in the collection context); cf. 31 C.F.R. § 901.9(b)(3)(which provides for assessing the current value of
funds to the Treasury when a debtor defaults on a repayment agreement and seeks to enter into a new agreement).
67 Section 113(d)(5) of the Clean Air Act, 42 U.S.C. § 7413(d)(5), also provides that “[a]ny person who fails to pay
[the civil penalty] on a timely basis . . . shall be required to pay . . . the United States enforcement expenses,
including but not limited to attorney fees and costs incurred by the United States for collection proceedings and a
quarterly nonpayment penalty for each such quarter during which such failure to pay persists. Such nonpayment
penalty shall be 10 percent of the aggregate amount of such person’s outstanding penalties and nonpayment
penalties accrued as of the beginning of such quarter.” [Emphasis added.]
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owing upon a late or non-payment.® It may also be appropriate to include a surety bond (if
applicable to certain industries),® letter of credit, or some other form of guarantee for payment
of the penalty to protect the Agency’s interest in collecting the full amount of the assessed
penalty. Such provisions may be particularly appropriate where the case involves a large penalty,
where the settlement agreement or consent decree contains lengthy payment schedules, and
where the long-term financial viability of the respondent is uncertain.

VI. Conclusion

This guidance is intended to assist case teams in evaluating a respondent’s ability to pay a civil
penalty. The guidance does not prescribe the amount by which the EPA may reduce a civil
penalty if the respondent supports its ATP claim. Rather, this document provides a roadmap of
the financial information the EPA should seek from a respondent to conduct an ATP analysis and
how to use EPA’s financial models. In addition, the guidance describes considerations for when
additional financial information and/or the input from a financial analyst may be appropriate.

This memorandum is not a final agency action, and is intended solely as guidance for use by
EPA personnel in the settlement of enforcement actions. It is not intended to, nor can it be relied
upon, to create any rights enforceable by any party in litigation with the EPA or the United
States. Furthermore, the EPA reserves the discretion to act at variance with this guidance in
appropriate circumstances, taking into account all relevant case-specific facts and circumstances.
The Agency also reserves the right to change this guidance at any time without public notice.

cc: Cynthia Giles, Assistant Administrator, OECA
Lawrence Starfield, Principal Deputy Assistant Administrator, OECA
Shari Wilson, Deputy Assistant Administrator, OECA
Carol Ann Siciliano, Cross-Cutting Issues Law Office, OGC
Kathie A. Stein, Judge, Environmental Appeals Board
Susan Biro, Chief of the Administrative Law Judges
Bruce S. Gelber, Deputy Assistant Attorney General, ENRD, DOJ
W. Benjamin Fisherow, Chief, Environmental Enforcement Section, ENRD, DOJ

% An example of such an acceleration clause would be as follows: In the event of respondent’s failure to make any
payment of a civil penalty when due, the EPA may, without notice or demand, declare the entire unpaid balance due
and any accrued interest and stipulated penalties then unpaid immediately due and payable.

 See, e.g., In re American Lifan Industry, Inc., CAA No. 14-02C (EAB Feb. 24, 2014)(requiring a surety bond to
ensure that there will be money available for certain future penalty assessments in accordance with 40 C.F.R.

§ 1054.690).

19
CX025 EPA-000538



U.S. Department of Justice

Environment and Natural Resources Division

Environmental Enforcement Section Tel: (202) 514-4114
P.O. Box 7611 leslie.allen@usdoj.gov
Washington, DC 20044-7611

March 17, 2015

Phillip A. Brooks, Director

Air Enforcement Division

Office of Enforcement and Compliance Assurance
Environmental Protection Agency

1200 Pennsylvania Avenue, N.W,

Washington, D.C. 20460

Re:  Request Pursuant to Section 205(c) of the Clean Air Act for a Waiver of the Penalty
Limitation on EPA’s Authority to Initiate Administrative Action Against Taotao USA, Inc., et al.

Dear Phill:

This is in response to your letter dated January 30, 2015, requesting a waiver to pursue
administrative action against Taotao USA, Inc., and related entities, in connection with the
manufacture and sale of highway motorcycles and recreational in violation of the certification
requirements of the Act and implementing regulations. I concur with your request for a waiver
pursuant to Section 205(c) of the Clean Air Act (CAA), 42 U.S.C. § 7524(¢c), of the limitation on
EPA’s authority to assess administrative penalties, in order to pursue administrative action in this
matter.

If you have any questions, please call me or Leslie Allen.

Sincerely,

Mh/L_____
Karen S. Dworkin
Assistant Section Chief

Environmental Enforcement Section
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Process Serving

conrirmaTion For  ONE LEGAL LLC “I ”I Hmlwllmmmn

This is not an Inv

ONE LEGAL CONFIRMATION FOR ORDER NO.: 1778662 DATE: 11/24/2015
Customer: US EPA Attorney: Evan Belser
Customer No.: 0092868 Attorney e-mail: belser.evan@epa.gov
Address: 1200 Pennsylvania Ave NW Contact: Michael Gilham
3803R Contact e-mail: gilham.michael@epa.gov
Washington, DC 20460 Contact Phone: 202-564-6090
Contact Fax:

Law Firm File No.: none

CASE INFORMATION:

Case Number: CAA-HQ-2015-8065
County:
Court: United States District Court, Of Columbia
Case Short Title: US Environmental Protection Agency vs. Taotao USA, Attn. Matao Cao Presic

DOCUMENTS RECEIVED: No. Deocs: 2 Ne. Pgs: 49

40 CFR Part 22, Rules of Prac_tice, Complaint

Party to Serve: Taotao Group, Co., Ltd.; Atin. Matao Cao Service Address: 1135 WestTrinity Mills Road
Carrollton, TX 75006

Confirmation Report. DO NOT PAY. An Invoice will be sent later.

Notes: Services: Summary of Charges:
Additional Entities 53.95

Service Status: Served

Services will be invoiced later. DO NOT PAY NOW.[Total: 53.95

Attached is your Affidavit of Service. The original will be mailed. If you have any questions, please contact:
Customer Support | Phone: 1-800-938-8815
Thanic you for choosing One Legal for your process serving needs.

CX027 EPA-000540




ATTORNEY OR PARTY WITHOUT ATTORNEY (Mama and Address): TELEPHCHNE NO,: FOR COURT USE CNLY

Evan Belser, 1012375 (202) 564-6090
Us EPA
1200 Pennsylvania Ave NW 3803R
WESIIngtDﬂ, DC 20460 Ref. No. or File Ma.
ATTORNEY FOR (vame): Dlefendant none

Insert name of coun, judicial district or branch court, if any:

TUnited States District Court, Of Columbia

State of DC

PLAINTIFF:

US Environmental Protection Agency

DEFENDANT:

Taotao USA, Attn. Matao Cao President;

DATE: TIME: OEFT/DV: CASE NUMBER:

PROOF OF SERVICE CAA-HQ-2015-8065

1. At the time of service | was a citizen of the United States, over 18 years of age and not a party to this action, and | served copies of;
40 CFR Part 22, Rules of Practice, Complaint

2, Parly Served: Taotao Group, Co., Ltd.; Atin. Matao Cao

3. Person Served: Mateo "Terry” Cao - Person authorized to accept service of process

4. Date & Time of Delivery: 11/16/2015 11:30 AM

5. Address, City and State: 1135 WestTrinity Milis Road
Carrollton, TX 75006

6. Manner of Service: Personal Service - By personally delivering copies.

Fee for Service: § 53.95

Not a registered California process server, I declare under penalty of perjury that the foregoing is true and correct.

Caleb Malone
One Legal - 194-Marin

304 Redwood Blvd #223 EPA- 41
Novato, CA 04947 Sic_.]natuﬁ%):(027 Caled Welona 0005

415-491-0606 PaNh IPR TR ¥ o, IS




cqumegonr O EER

Process Serving
This is not an Invoice :

ONE LEGAL CONFIRMATION FOR ORDER NO.: 1778661 DATE: 11/24/2015

Customer: US EPA Attorney: Evan Belser
Customer No.: 0092868 Attorney e-mail: belser.evan@epa.gov
Address: 1200 Pennsylvania Ave NW Contact: Michael Gilham
3803R Contact e-mail: gilham.michael@epa.gov
Washington, DC 20460 Contact Phone: 202-564-6090
Contact Fax:
Law Firm File No.: none

CASE INFORMATION:

Case Number: CAA-HQ-2015-B065
County:
Court: United States District Court, Of Columbia
Case Short Title: US Environmental Protection Agency vs. Taotao USA, Attn. Matao Cao Presic

DOCUMENTS RECEIVED: No. Docs: 2 No. Pgs: 49

40 CFR Part 22, Rules of Practice, Complaint

Party to Serve: Taotao USA, Inc. Attn. Matao Cao Service Address: 1135 West Trinity Mills Road
Carrollton, TX 75006

Confirmation Report. DO NOT PAY. An Invoice will be sent later.

Notes: Services: Summary of Gharq_:_;es:
. Same Day 249 .95
Service Status: Served Not Found-Standard 169.95
Services will be invoiced later. DO NOT PAY NOW.|Total: 419,90

Attached is your Affidavit of Service. The original will be mailed. If you have any questions, please contact:
Customer Support | Phone: 1-800-238-8815
Thank you for choosing One Legal for your praocess serving needs.
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ATTORNEY CR PARTY WATHOUT ATTORNEY {Name and Address): TELEPHOME NO: FOR COURT USE OHLY

Evan Belser, 1012373 (202) 364-6090
US EPA
1200 Pennsylvania Ave NW 3803R
Washington, DC 20460 Raf, No. or File No.
ATTORNEY FOR (Wamej: Diefendant none

Insert name of cour, judicial distncl or branch court, if any:

United States District Court, Of Columbia

State of DC

PLAINTIFF:

US Envirommental Protection Agency

DEFENDANT:

Taotao USA, Attn. Matag Cac President:

DATE: TIME: DEFTDON: CASE NUMBER:

PROOF OF SERVICE CAA-HQ-2015-8065

1. At the time of service | was a citizen of the United States, over 18 years of age and not a party to this action, and [ served copies of:
40 CFR Part 22, Rules of Practice, Complaint

2. Party Served: Taotao USA, Inc. Attn. Matao Cao

3. Person Served: Matao "Terry” Cao - Person authorized to accept service of process

4. Date & Time of Delivery: 11/16/2015 11:30 AM

5. Address, City and State: 1135 West Trinity Mills Road
Carroliton, TX 73006

6. Manner of Service: Personal Service - By personally delivering copies.

Fee for Service: $ 419.90

Not a registered California process server. | declare under penalty of perjury that the foregoing is true and correct.

Caleb Malone
One Legal - 194-Marin

504 Redwood Blvd #223 EPA-000543
Novato, CA 94947 Signatur@.xozw %‘
415-491-0606 At e M e




e 1111

This is not an invoice
ONE LEGAL CONFIRMATION FOR ORDER NO.: 1778663 DATE:

Customer: US EPA Attorney: Evan Belser
Customer No.: 0092868 Attorney e-mail: belser.evan@epa.gov

Address: 1200 Pennsylvania Ave NW Contact: Michael Gilham
3803R Contact e-mail: gilham.michael@epa.gov
Washington, DC 20460 Contact Phone: 202-564-6090
Contact Fax:
Law Firm File No.: none

CASE INFORMATION:

Case Number: CAA-HQ-2015-8065
County:
Court: United States District Court, Of Columbia
Case Short Title: US Environmental Protection Agency vs. Taotao USA, Attn. Matao Cao Presic

DOCUMENTS RECEIVED: No. Docs: 2 No. Pgs: 49

40 CFR Part 22, Rules of Practice, Complaint

Party to Serve: Jinyun County Xiangyuan Industry CO., Service Address: 1135 West Tinity Mills Road
Ltd.: Attn. Matac Cao Carrellton, TX 75006
Confirmation Report. DO NOT PAY. An Invoice will be sent later.

Notes: Services: Summary of Charges:
Additional Entities 53.95

Service Status: Served

Services will be invoiced later. DO NOT PAY NOW.jTotal: 53.95

Attached is your Affidavit of Service. The original will be mailed. If you have any questions, please contact:
Custormer Support | Phone; 1-800-938-8815
Thank you for choosing One Legal for your process serving needs,
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ATTORNEY DR PARTY WITHOUT ATTORMEY (Name and Address): TELEFHONE NO.: FOR COURT USE ONLY

Evan Belser, 1012375 (202) 564-6090
US EPA
1200 Pennsylvania Ave NW 3803R
Washington, DC 20460 Rel, Mo, o File No,
ATTORNEY FOR (Name): Defendant none

Insert name of mur, judidal district or branch coun, if any;

Unijted States District Court, Of Columbia

Stale of DC

PLAINTIFF:

US Environmental Protection Agency

DEFENDANT:

Taotao USA, Attn. Matao Cac President;

DATE: FIME: DEFT/DIV: CASE NUMSBER:

PROOF OF SERVICE CAA-HQ-2015-8065

1. At the time of service | was a citizen of the United States, over 18 years of age and not a party to this action, and | served copies of:
40 CFR Part 22, Rules of Practice, Complaint

2. Party Served: Jinyun County Xiangyuan Industry CO., Ltd.; Attn, Matao Cao

3. Person Served: Mateo "Terry" Cao - Person authorized to accept service of process

4. Date & Time of Delivery: 11/16/2015 1:30 PM

5. Address, City and State: 1135 West Tinity Mills Road
Carrollton, TX 75006

6. Manner of Service: Personal Service - By personally delivering copies.

Fee for Service: $ 53.95

Not a registered California process server. I declare under penalty of perjury that the faregaing is true and correct.

Caleb Malone
One Lepal - 194-Marin

504 Redwood Blvd #223 EPA-000545
Novato, CA 94947 Signatufg®027 Crabh Wabone

413-491-NA06 PR R R S




U.S. Department of Justice

Environment and Natural Resources Division

Environmental Enforcement Section Tel: (202) 514-4084
P.O, Box 7611 karen.dworkinf@usdoj.gov
Washington, DC 20044-7611

June 2, 2016

Phillip A. Brooks, Director

Air Enforcement Division

Office of Enforcement and Compliance Assurance
Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Re:  Second Supplemental Request Pursuant to Section 205(c) of the Clean Air Act for a
Waiver of the Penalty Limitation on EPA’s Authority to Initiate Administrative Action Against
Taotao USA, Inc., et al.

DJ # 90-5-2-11249/2

Dear Phill:

This is in response to your letter dated May 6, 2016, titled “Second Addendum to the EPA’s
January 30, 2015 Request, Pursuant to Section 205(c) of the Clean Air Act, for a Waiver of the
Penalty Limitation on the EPA’s Administrative Penalty Authority.” This letter sought a waiver
to pursue administrative penalty assessment action against Taotao USA, Inc., and related entities,
for additional recreational vehicles (now totaling 1681) that have been found to violate the
certification requirements of the Act and its implementing regulations. I concur with your
request for a waiver pursuant to Section 205(c) of the Clean Air Act (CAA), 42 U.S.C. §
7524(c), of the limitation on EPA’s authority to assess administrative penalties, in order to
pursue an administrative penalty in this matter for these additional vehicles. In addition, you
sought a waiver for certain potential additional violations that may occur in the future. I concur
with your waiver request for future violations of Section 203(a) of the CAA, 42 U.S.C. §
7522(a), as long as such violations are substantially similar to those covered under the waivers
already issued to date, and do not cause the total number of waived vehicles in the matter to
exceed 125,000. (This includes both any vehicles that are included in your administrative
complaint and vehicles that are not pled in the complaint but that EPA seeks to resolve in its
administrative penalty assessment action.

By substantially similar to those covered under waivers concurred upon to date, [ mean
future violations:

--that harm the regulatory scheme, but that do not cause excess emissions; and

--of provisions on certification, labeling, incorrect information in manuals, or warranty

information violations.

I ask EPA to consult with us to discuss the path forward for any violations that are not
substantially similar, including, but not limited to any future violations:

CX028 EPA-000546




--that go beyond mere harm to the regulatory scheme;

--that cause excess emissions;

--that are other than violations of provisions on certification, labeling, incorrect
information in manuals, or warranty information violations; or

--that are willful, knowing, or otherwise potentially criminal; or

--that increase the aggregate number of waived vehicles in the matter to over 125,000

total.

If you have any questions, please call me (514-4084) or Leslie Allen (514-4114).

Sincerely,

f .
%ﬁ/@%ﬁ é '
Karen S. Dworkin
Assistant Section Chief

Environmental Enforcement Section -

-2
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AFFIDAVIT OF SERVICE

State of Washington DC County of U.8. Environmental Protection
Agency Court

Case Number CAA-HQ-2015-8065

In the Matter ofi:

Taotao USA, Inc., Taotao Group Co., Ltd., and Jinyun County Xiangyuan
industry Co., Ltd.

For:‘U.S. Environmental Protection Agency, Air Enforcement Division

Received by One Legal, LLC on the 24th day of June, 2016 at 11:08 am to be served on Taotao USA, Inc. by serving

its President, Matao Cao, 2201 Luna Road, Carrofiton, TX 75006. |, . being duly
sworn, depose and say thaton the _<¥  day of J e ,20# _at_/ # 2 .m., executed service by

delive‘fing a true copy of the Motion “for Leave to Amend the Complaint and to Extend Prehearing Deadlines with
Certificate of Service and Amended Complaint with Certificate of Service and Copies of EPA Statutes Pages
241 Through 266 in accordance with state statutes in the manner marked below:

() PUBLIC AGENCY:; By serving as of the
within-named agency.

() SUBSTITUTE SERVICE: By serving as '

() CORPORATE SERVICE: By serving _4¢¢ Yo as

Y ees P Gurd

() OTHER SERVICE: As described in the Comments below by serving as

{) NON SERVICE: For the reason detailed in the Comments below.
COMMENTS:

o

I certify that | have no interest in the above action, am of legal age and have proper authority in the jurisdiction in
which this service was made.

Nputtid > &
c?f:« P

&
Subscnbedgnd Sworn {o before me on the?__w PROCFSS SERVER # SCH5305 Exp:6/30/18
day of by the affiant who Appointed in accordance with State Statutes
is personally to me
(‘}M{ E/ : One Legal, LLC
68 Mitchell Drive
NOTARY PUBLIC Ste. 250
San Rafael, CA 94903
(800) 938-8815
fo 7 5 i
\301{_3&,3‘f'~“ MALONE CJ Our Job Serial Number: 2016004586
v!*f Commission Erpires I Ref: 103?8873
July 14, 2019 %

Copyright @ 1992-2016 Databsso Servicss, Inc. - Process Server's Toolbox V7. 1e

CX029 EPA-000548



AFFIDAVIT GF SERVICE

State of Washington DC o County of u. S. Environmental Protection
‘ : ‘ Agency Court

Case Number: CAA-HQ-2015-8065

In the Matter of::

Taotao USA, Inc., Taotao Group Co,, Ltd., and Jinyun County Xiangyuan
industry Co., Ltd.

‘For: U.S. Environmental Protection Agency, Air Enforcement Division

Received by One Legal, LLC on the 24th day of June, 2016 at 11.08 am to be served on Taotao Group Co., Ltd. élo

Taotao USA, Inc. Aftn. Mateo Cao, 2201 Luna Road, Carroliton. TX 75006. 1, : Carlos arrera
being.duly sworn, depose and say that on the ‘d¥  day of jiive L 20z at_: % o~ .m., executed sevice

by delivering a true copy of the Motion for Leave to Amend the Comp%amt and to Extend Prehearmg Deadlines
with Certificate of Service and Amended Complaint with Certificate of Service and Copies of EPA Statutes
Pages 241 Through 266 in accordance with state statutes in the manner marked below:

() PUBLIC AGENCY: By serving - “ as___ _of the
within-named agency. '
{ ) SUBSTITUTE SERVICE: By serving as
(y CORPORATE SERVICE: By serving __ /477y as
SN L s 7 e | .
()} OTHER SERVICE: As described in the Comments below by serving as

{ ) NON SERVICE: For the reason detailed in the Comments below.
COMMENTS:

4.

| certify that | have no interest in the above action, am of legal age and have proper authority in the jurisdiction in
which this service was made.

:’*’: ¢
Subscribed and Sworn to before me on the Z PROCESS SERVER # SCH5305 Exp:6/30/18
dayof __7) wnAX "Zeil by the affiant who Appointed in accordance with State Statutes
is personally known to-mm
{}iﬁ/ One Legal, LLC

68 Mitchell Drive
NOTARY PUBLIC Sto. 250

San Rafael, CA 94903

(800) 938-8815

Our Job Serial Number: 2018004538
Ref: 10376874

My F()inmmm i
Juiy ? ?U }

Copyright © 1982-2018 Database Services, Inc. - Process Server's Toolbox V7. 18
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AFFIDAVIT OF SERVICE

State of Washington DC - | | County of ' ; U.S. Environmental Protection
: f ‘ Agency Court

Case Number: CAA-HQ-2015-8065

in the Matter of::
Taotao USA, inc., Taotao Group Co., Ltd., and Jinyun County Xiangyuan
industry Co,, Ltd.

For: U.S. Environmental Protection Agency, Air Enforcement Division

Received by One Legal, LLC on the 24th day of Jung, 2016 at 11:08 am to be served on Jinyun County Xiangyuan
Industry Co., Ltd. c/o Taotao USA, Inc., 2201 Luna Road, Carrollton, TX 750086. |, ( Q'&r o8 Barrers
' , being duly sworn, depose and say thaton the .2+  day of &%= L 207 _at # - s m,
executed service by delivering a true copy of the Motion for Leave to Amend the Complaint and to Extend .
Prehearing Deadlines with Certificate of Service and Amended Complaint with Certificate of Service and
Coples of EPA Statutes Pages 241 Through 266 in accordance with state statutes in the manner marked below:

() PUBLIC AGENCY: By serving ' as __ of the
within-named agency.
{ ) SUBSTITUTE SERVICE: By serving as
(') CORPORATE SERVICE: By serving /7.7 as
P R T .

{ ) OTHER SERVICE: As described in the Comments below by serving as

() NON SERVICE: For the reason detailed in the Comments below.

COMMENTS:

} certify that | have no interest in the above action, am of legal age and have proper authority in the jurisdiction in
which this service was made.

A

Z 7 7“ 4
Subscribed gnd Sworn to ﬁifor me on the PROCESS SERVER # SCHS305 Exp:6/30/18
day of YL { by the affiant who Appointed in accordance with State Statutes
is personally knowirto mé
. One Legal, LLC
68 Mitchell Drive
NOTARY PUBLIC Ste. 250
San Rafael, CA 94903
{800) 938-8815

Qur Job Serial Number: 2016004539
Ref: 10376874

Copyright © 18922016 Dalabase Services, Inc. - Process Server's Toolbox V7.1e
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AFFIDAVIT OF SERVICE

State of Washington DC © County of , U.S. Environmental Protection
- ‘ . Agency Court

Case Number: CAA-HQ-2015-8065

In the Matter of::
Taotao USA, Inc., Taotao Group Co,, Ltd., and Jinyun County Xiangyuan

Industry Co., Ltd.
For: U.8. Environmental Protection Agency, Air Enforcement Division

Received by One Legal, LLC on the 24th day of June, 2016 at 11:08 am to be gerved on William Chu, Law Offices of
William Chu, 4455 LBJ Freeway, Dallas, TX 75244. |, Cal(h a{or€ _, being duly sworn, depose

andsay thatonthe _Z Y dayof _Tuwt 20 _L_Gf at_%:¢S F'm., executed servi ice by delivering a true copy of
the Motion for Leave to Amend the Complaint and to Extend Prehearing Deadlines with Certificate of Service

and Amended Complaint with Certificate of Service and Copies of EPA Statutes Pages 241 Through 266 in
accordance with state statutes in the manner marked below: i .

\)({lNDi\fIDUAL SERVICE: Served the within-named person.
{
{) SUBSTITUTE SERVICE: By serving as

{ } POSTED SERVICE: After attempting service to the front door or front locked gate on the property described herein.
{ } NON SERVICE: For the reason detailed in the Comments below

Military Status: ( ) Yes or ( ) No If yes, what branch?

Marital Status: ( ) Married or { ) Single Name of Spouse

COMMENTS:

RS

! certify that | have no interest in the above action, am of legal age and have proper authority in the jurisdiction in
which this service was made.

i [
L A
Subscribed and Sworn to before me on the 26 PROCESS SERVER # 5C i 1577 Y e xp1o/3 /jfj)
dayof __Yunt 2o S by the affiant who Appointed in accordance with State Statutes ’
is personally known {o me.
’ é “/(/Z\ One Legal, LLC
: 68 Mitchell Drive
NOTARY PUBLIC Ste. 250
San Rafael, CA 94903
o o, (800) 938-8815
SETHANY PALLISTER Our Job Serial Number: 2016004536
Notary 1D # 129009133 Ref: 10377654

My Commission Expires
June 1., 2020

Copyripht ® 1882-2016 Datebase Services, Inc. - Procass Server's Teolbox V7.1e
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SENDER: COMPLETE THIS SECTION

B Complete items 1, 2, and 3. Also complete
item 4 if Restricted Delivery is desired.

B Print your name and address on the reverse
so that we can return the card to you.

@ Attach this card to the back of the mallpiece,
or on the front if space permits.

COMPLETE THIS SECTION ON DELIVERY

El Adressea
H. Received by ( Printed Name) te livi

1. Article Addressed to:

Law Otfices of William Chu
Attention: William Chu
4455 1.BJ Freeway #909
Dallas, TX 75244

D. Is delivery address different from itefn 17
It YES, enter delivery address below: O No

3. Type
Certified Mall [0 Express Mail
O Registerad E¥ Retun Receipt for Merchandise
O Insured Mail [0 C.OD.
4. Restricted Delivery? (Extra Foe) O Yes

2. Article Number
{Transfer from sevvice label)

~700a& 3230 0000 9394 70c3

PS Form 3811, February 2004

SENDER: COMPLETE THIS SECTION

B Complete iterns 1, 2, and 3. Also complete
item 4 if Restricted Delivery is desired.

B Print your name and address on the reverse
so that we can return the card to you.

B Attach this card to the back of the mailpiece,

or on the front if spaca permits.

Domestic Retum Aeceipt

COMPLETE THIS SECTION ON DELIVERY

1. Article Addressed to:

102535-02-M-1540

A. Signature
X M g

O Agent
[ Addressee

B. Reéeived )VT rinted Name)

A

D. Isdelwewaddremdrﬁmfromﬂem 17 i‘_‘l YaJ
It YES, enter delivery address below: O Ne

Jinyun County Xiangyuan Industry Co.. Ltd.

C/0O Taotao USA, Inc.
Attention: Matao Cao, President
2201 Luna Road

3. g(—wcarypa
Cartified Mail

Carrollton, TX 75006 Express Mall
O Registersd Retum Recsipt for Merchandise
O Insured Mall [ c.o.D.
4. Restrictad Delivery? (Extra Fee) O Yes
2. Article Number
(Tanster from's _’r‘FlEI& 3230 0o0o s838y 7030
PS Form 3811, February 2004 Domestic Return Recelpt 102595-02-M-1540

CX029
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UNITED STATES POSTAL SERVICE

First-Class Mail
FPostage & Fees Paid
UsPs

Permit No. G-10

Washington, DC 20460

!f!:”;”}}if!!;?[ff”eh;}sp;uf;iaii )

* Edward Kulschinsky, Attorney Adviser -
Ajir Enforcement Division
Office of Civil Enforcement | ;
: 25 101
1200 Pennsylvania Ave., NW JUL U
Room 1142C, Maiicoae 2242A

FCL2B277999

li"!|ii:i“|”:|u“

t4 OET MT
UNITED STATES Pbsar SERVICE First-Class Mail
Eadid £ e o b Postage & Fees Paid
e usPs
e S e Permit No. G-10
3
. L]

Edward Kulschinsky, Attorney Adviser
Air Enforcement Division

Office of Civil Enforcement

1200 Pennsylvania Ave., NW

”lljlilil;jJiii]ii“ill”jli!l”i'"lll

CX029

Room 1142C, Mailcode 2242A | JuL 29 2016

Washington, DC 20460 ‘l';'. Il'.\ l'll'. l’. \!ll “\!“\lllmlllr‘.l'lli' \Iléjl! \“ \‘l

FCL20278874
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U.S. Postal Service
CERTIFIED MAIL.. RECEIP

(Domestic Mail Only; No Insurance Coverage

ovided)

For delivery information visit our website at www.usps.com;

Postage | §

Cenlified Fee

Pastmark
Return Recsipt Fes Hate
{Endorsement Required)

Restrcted Delivary Fea
{Endorsement Raquired)

Total Postaae & Fess | §

Taotao USA, Ine. ]
Attention: Matao Cao, President
2201 Luna Road

Carrollton, TX 75006

7008 3230 0000 9394 701k

U.S. Postal Ser\gice--.-
CERTIFIED MAIL.. RECEIP,

(Domestic Mail Only; Nd Insurance Coverage Provided)

For delivery information visit our website at www.usps.com

Postage | §

Centified Fee

Return Receipt Fea
(Endorsement Requirad) Hera

Restrictad Delivery Fee
{Endarsement Raquired)

Total Postage & Fees |

Taotao Group Co., Lid.

C/0O Tactao USA, Inc.
Altention: Matao Cao, President
2201 Luna Road

Carrollton, TX 75006

7008 3230 0000 9394 7047

CX029

U.S. Postal Ser\_fice
CERTIFIED MAIL.. RECEI

{Domestic Mail.Only; No Insurance Coverag

rovided)

For delivery information visit our website at www.usps.comg

— o n . 2%
™ - 0 5 g g | @ i

(] Faid L -

J e Vil

Postage |

Certified Fea

P
Return Receipt Fes QatnAN
{Ermdorsement Required) Here

Rasincied Delivery Fee
{Endarsament Required)

Total Postans & Fees | §
Law Offices of William Chu
Attention: William Chu
4455 LBJ Freeway #909
Dallas, TX 75244

&

m
n
= |
™~
=
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a
a
a
o
o
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m
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U.S. Postal Service
CERTIFIED MAIL., RECEIP

(Domestic Mail Only; No Insurance Coverage ¥ ovided)

For delivery information visit our website at www.usps.com

- .'f." ‘ [
W | | ‘ N [‘ ,g“‘;' L. l_"u :@i“? -
Postage | §
Certified Fea
Postmark
Relum Recalpt Fea Hora

{Endorsement Faqulred)

Restricled Delivary Fee
{Endorsement Requirad)

Total Postage & Fees | $

Jinyun County Xiangyuan Industry Co., Ltd.
/0 Taotao USA. Inc.

Attention: Matao Cao, President

2201 Luna Road

Carrollton. TX 75006

7008 3230 0000 9394 7030
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USPS com® - USPS Tracking®

:_—‘j English =~ ﬁ Customer Service E USPS Mobile ﬂ Register / Sign In

L

sdUSPS.COM

Quick Tools Mail & Ship Track & Manage Postal Store Business

International |

Help

Customer Service »

USPS Tracking®

Have questicns? We're here to help.

Get Easy Tracking Updates
Sign up for My USPS.

Tracking Number: 70083230000093947016

G D Y Delivered

Updated Delivery Day: Monday, July 18, 2016 E

Product & Tracking Information Available Actions

Postal Product: Features:

Certified Mail ™

Delivered, Front
DeskfReception

Text Updates

Email Updates

July 18, 2016 , 1:52 pm CARROLLTON, TX 75006

Your item was delivered to the front desk or reception area at 1:52 pm on July 18, 2018 in

CARROLLTON, TX 75006

July 18, 2016 , 8:49 am Out for Delivery CARROLLTON, TX 75006

Juty 18, 2016 , 838 am Sorting Complete CARROLLTON, TX 75006

July 18, 2016 , 4:54 am Arrived at Unit CARROLLTON, TX 75006
NORTH TEXAS

July 16, 2016 , 1:55 am Departed USPS Facility PROCESSING AND
DISTRIBUTION CENTER
NORTH TEXAS

July 15, 2016 , 2-10 pm Arrived at USPS Facility PROCESSING AND
DISTRIBUTION CENTER

July 14, 2016 , 7-28 pm

July 13, 2016 , 11:05 pm

Departed USPS Facility

Amived at USPS Facility

Track Another Package

Tracking (or receipt) number

GAITHERSBURG, MD 20898

GAITHERSBURG, MD 20898

Manage Incoming Packages

Track all your packages from a dashboard.
Ho tracking numbers necessary.

Track It |

CX029 EPA-000555

https://tools usps com/ga/TrackConfirmAction?qte_(Labels1=70083230000093947016[8/4/2016 11:05:58 AM]

Search or Enter a Tracking Number | s



USPS com® - USPS Tracking®

=7

HELPFUL LINKS ON ABOUT.USPS.COM

Contact Us About USPS Home

Site Index Newsroom

FAQs USPS Service Updates
Forms & Publications
Govemnment Services
Careers

Copyright © 2016 USPS. All Rights Reserved.

0000

OTHER USPS SITES
Business Customer Gateway
Postal Inspectors

Inspector General

Postal Explorer

National Postal Museum
Resources for Developers

CX029

https://tools usps com/go/TrackConfirmAction?qtc_tLabels1=70083230000093947016[8/4/2016 11:05:58 AM]

Sign up for My USPS»

LEGAL INFORMATION
Privacy Policy
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USPS com® - USPS Tracking®

%ﬂ English  ~ ﬂ Customer Service E USPS Mobiie ‘ Register / Sign In e

E USPSCOM g Search or Enter a Tracking Number | sem

Quick Tools Mail & Ship Track & Manage Postal Store | Business | International | Help

USPS Tracking® e e st

‘:’(‘ Get Easy Tracking Updates »
/4

Sign up for My USPS.

Tracking Number: 70083230000093947023

G D N Y Delivered

Product & Tracking Information Available Actions
Postal Product: Features:
Cerlified Ma““’ Text Updates @
July 18, 2016 , 4:55 pm Delivered, To Mail Room DALLAS, TX 75244

Your item has been delivered to the mail room at 4:55 pm on July 18, 2016 in DALLAS, TX 75244

July 16, 2016 , 8:59 pm Deparled USPS Facility DALLAS, TX 75260
July 16, 2016 , 3:07 pm Amived at USPS Facility DALLAS, TX 75260
July 14, 2016 |, 7-28 pm Deparled USPS Facility GAITHERSBURG, MD 20898
July 13, 2016 | 11:06 pm Amived at USPS Facility GAITHERSBURG, MD 20898
Track Another Package Manage Incoming Packages
Tracking (or receipt} number Track all your packages from a dashboard.
- -, No tracking numbers necessary.
| Tracklt | Sign up for My USPS
HELPFUL LINKS ON ABOUT_USPS.COM OTHER USPS SITES LEGAL INFORMATION
Contact Us Aboul USFS Home Business Customer Gateway Privacy Policy
CX029 EPA-000557
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USPS com® - USPS Tracking®

&3 Engiish  ~ @ Customerservice [ UsPs Mobile

& Register/ Sign in

L

sdUSPS.COM

Quick Tools Mail & Ship

USPS Tracking®

Tracking Number: 70083230000093947030

Track & Manage Postal Store Business

International |

Help

Customer Service »

Have questiocns? We're here to help.

Get Easy Tracking Updates
Sign up for My USPS.

G D Y Delivered

Updated Delivery Day: Monday, July 18, 20167}

kod

Product & Tracking Information

Postal Product: Features:

Certified Mail ™

Delivered, Front

July 18, 2016 , 1:52 pm Desk/Reception

Available Actions
Text Updates

Email Updates

CARROLLTON, TX 75006

Your item was delivered to the front desk or reception area at 1:52 pm on July 18, 2018 in

CARROLLTON, TX 75006

July 18, 2016 , 849 am Oul for Delivery

Juty 18, 2016 | 8238 am Sorting Complete

July 18, 2016 , 4:54 am Amived at Unit

Juty 16, 2016 , 1:55 am Deparled USPS Facility

July 15, 2016, 2:10 pm

July 14, 2016 , 7-28 pm

July 13, 2016 , 11:05 pm

Amved at USPS Facility

Deparled USPS Facility

Amived at USPS Facility

Track Another Package

Tracking (or receipt) number

CARROLLTON, TX 75006
CARROLLTON, TX 75006
CARROLLTON, TX 75006

NORTH TEXAS
PROCESSING AND
DISTRIBUTION CENTER

NORTH TEXAS
PROCESSING AND
DISTRIBUTION CENTER

GAITHERSBURG, MD 20898

GAITHERSBURG, MD 20898

Manage Incoming Packages

Track all your packages from a dashboard.
Ho tracking numbers necessary.

Track It |

CX029 EPA-000559
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USPS com® - USPS Tracking®

&: Engiish ~ ) Customerservice [ USPS Mobite

& Register/ Sign in

e

sdUSPS.COM

Quick Tools Mail & Ship

USPS Tracking®

Tracking Number: 70083230000093947047

Track & Manage Postal Store Business

International |

Help

Customer Service »

Have questions? We're here to help.

Get Easy Tracking Updates»
Sign up for My USPS.

G D Y Delivered

Updated Delivery Day: Monday, July 18, 2016 n

Product & Tracking Information

Postal Product: Features:

Certified Mail ™

Delivered, Front

July 18, 2016 , 1:52 pm Desk/Reception

Available Actions
Text Updates

Email Updates

CARROLLTON, TX 75006

Your item was delivered to the front desk or reception area at 1:52 pm on July 18, 2018 in

CARROLLTON, TX 75006

July 18, 2016 , 849 am Oul for Delivery

Juty 18, 2016 | 8238 am Sorting Complete

July 18, 2016 , 4-54 am Ammived at Unit

Juty 16, 2016 , 1:55 am Deparled USPS Facility

July 15, 2016, 2:10 pm

July 14, 2016 , 7-28 pm

July 13, 2016 , 11:05 pm

Amved at USPS Facility

Deparled USPS Facility

Amived at USPS Facility

Track Another Package

Tracking (or receipt) number

CARROLLTON, TX 75006
CARROLLTON, TX 75006
CARROLLTON, TX 75006

NORTH TEXAS
PROCESSING AND
DISTRIBUTION CENTER

NORTH TEXAS
PROCESSING AND
DISTRIBUTION CENTER

GAITHERSBURG, MD 20898

GAITHERSBURG, MD 20898

Manage Incoming Packages

Track all your packages from a dashboard.
Mo tracking numbers necessary.

Track It |
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Coby Shorter 111
Deputy Secretary of State

Corporations Section
P.0.Box 13697
Austin, Texas 78711-3697

Office of the Secretary of State

Certificate of Fact
The undersigned, as Secretary of State of Texas, does hereby certify that the document, Certificate of
Formation for TAOTAO USA, INC. (file number 800768734), a Domestic For-Profit Corporation, was
filed in this office on February 02, 2007.

It 1s further certified that the entity status in Texas is in existence.

It is further certified that our records indicate WILLIAM CHU as the designated registered agent for the
above named entity and the designated registered office for said entity is as follows:

4455 LBJ FREEWAY, SUITE 909

DALLAS, TX - 75244 USA

In testimony whereof, I have hereunto signed my name
officially and caused to be impressed hereon the Seal of
State at my office in Austin, Texas on January 07, 2014.

YA

Coby Shorter 111
Deputy Secretary of State

Come visit us on the internet at hitp://www.sos.state. tx.us/

Phone: (512) 463-5555 Fax: (5%3)303-5709 Dial: 7-1-E RAROBOS5Gices
Prepared by: SOS-WEB TID: 10268 Document: 523346860003



Coby Shorter 111
Deputy Secretary of State

Corporations Section
P.0.Box 13697
Austin, Texas 78711-3697

Office of the Secretary of State

The undersigned, as Secretary of State of Texas, does hereby certify that the attached is a true and
correct copy of each document on file in this office as described below:

TAOTAO USA, INC.
Filing Number: 800768734

Certificate of Formation February 02, 2007
Certificate of Assumed Business Name March 17, 2007
Certificate of Correction October 23, 2007
Public Information Report (PIR) December 31, 2008
Certificate of Assumed Business Name May 13, 2009
Abandonment of Assumed Business Name June 01, 2009
Public Information Report (PIR) December 31, 2009
Public Information Report (PIR) December 31, 2010
Change of Registered Agent/Office June 27, 2011
Public Information Report (PIR) December 31, 2011
Public Information Report (PIR) December 31, 2012
Certificate of Amendment November 14, 2013
Public Information Report (PIR) December 31, 2013

In testimony whereof, I have hereunto signed my name
officially and caused to be impressed hereon the Seal of
State at my office in Austin, Texas on January 07, 2014.

Coby Shorter 111
Deputy Secretary of State

Come visit us on the internet at hitp://www.sos.state. tx.us/
Phone: (512) 463-5555 Fax: @j@gg?)-5709 Dial: 7-14E PAROBH 5G4ices
Prepared by: SOS-WEB TID: 10266 Document: 523346860003



Coby Shorter 111
Deputy Secretary of State

Corporations Section
P.0.Box 13697
Austin, Texas 78711-3697

Office of the Secretary of State

Come visit us on the internet at hitp://www.sos.state. tx.us/

Phone: (512) 463-5555 Fax: (5%3)303-5709 Dial: 7-1-E RAROBOS5EBices
Prepared by: SOS-WEB TID: 10266 Document: 523346860003



- 0270272007 15:08 TEL 5623081835 - ALLEN CORP. g 03

Form 201 This space reserviid PloffcEPse.

i In the Office of the
(Revised 1/06) Secretary of State of Texas
Return in duplicate to:

Secretary of State o FEB 02 2007

P.O. Box 13697 . . . .
Austin, %X 78711-3697 Certificate of Formation Corporations Section
512 463-5555 For-profit Corporation

FAX: 512/463-5709

Filing Fee: $300

—_— e

The filing entity being formed is a for-profit corporation. The name of the entity is:

TAOTAO USA, INC.

The name must contain the word “corporation,” “company,” “incorporated,” “limited™ or an abbreviation of one of these terms.

Koot and Registered Office - ”"""

{Select and complete gither A or B and complete C)
[J A. The initial registered agent is an organization (cannot be entity named above) by the name of:

OR

B. The initial registered agent is an individual resident of the state whose name is set forth below:
Matao Cao

First Name M1 Lact Name Sxﬂ-‘rx

C. The business address of the registered agent and the registered office address is:

659 East Royal i_.ane #3043 Irving, TX 75039
Street Address City State Zip Code
[T R Bdors ]
(A minimum of | director is required.) '

The number of directors constituting the initial board of directors and the names and addresses of the
person or persons who are to serve as directors until the first annual meeting of shareholders or until
their successors are elected and qualified are as follows:

Director 1
Matao Cao
First Name Ml Last Name Suffix
659 East Royal Lane #3043 irving’ ™ 75039
Street or Mailing Address City State Zip Code Country
T : i
T R
Form 201 4

CXO030 EPA-000566



02/02/2007 15:08 TEL 5629081635 ALLEN CORP. LR

Dircctor 2
First Name M1 Last Name
™
Street or Mailing Address City Stare Zip Code Couniry
Director 3
First Name ML Last Name Suffix
™
Street or Mailing Address City State Zip Code Country
SO 47 hares . VR
(vande the numhemfshmnthe spano below, then select @ option A gr option B, MQ_MT

The total number of shares the corporation is authorized to issue is: 5,000,000

[J A. The par value of each of the authorized shares is:
OR

B. The shares shall have no par value.

If the shares are to be divided into classes, you must set forth the designation of each class, the number of shares of cach class, the par value
(or statement of no par value), and the preferences, limitations, and relative rights of each class in the space provided for supplemental
information on this form.

The purpose for which the corporation is formed is for the transaction of any and all lawful business for
which a for-profit corporation may be organized under the Texas Business Organizations Code.

ovisions/information

Text Area: [The attached addendum, if any, is incorporated herein by reference.]

Form 201 b
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02/02/2007 15:09 TEL 5629061635 ALLEN CORP. i i @05

it Ol:Eanizer S - ; f-—]

The name and address of the organizer:

Matao Cao

Name

658 East Royal Lane #3043 Irving, X 75039
Street or Mailing Address City State Zip Code

ctiveness of Fﬁlng (Select cither A, B, or C.) o - Y

A. /) This document becomes effective when the document is filed by the secretary of state.

B. [ This document becomes effective at a later date, which is not more than ninety (90) days from
the date of signing. The delayed effective date is:
C. [ This document takes effect upon the occurrence of a future event or fact, other than the
passage of time. The 90" day after the date of signing is:

The following event or fact will cause the document to take effect in the manner described below:

ST o Execution - I

The undersigned signs this document subject to the penaities imposed by law for the submission of a
materially false or fraudulent instrument.

Date: January 30, 2007

/

Signature of orgahi

Form 201 6
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Office of the Secretary of State Filed in the Office of the

Corporations Section Secretary of State of Texas

P ()pB 13697 Filing #: 800768734 3/17/2007
o ox Document #: 163964890004
Austin, Texas 78711-3697 Image Generated Electronically

(Form 503) for Web Filing

ASSUMED NAME CERTIFICATE
FOR FILING WITH THE SECRETARY OF STATE

1. The assumed name under which the business or professional service is or is to be conducted or
rendered is:

TAOTAO USA, INC.

2. The name of the entity as stated in its certificate of formation, application for registration,
application for certificate of authority, or comparable document is:

TAOTAO USA, INC.

3. The state, country, or other jurisdiction under the laws of which it was incorporated, organized
or associated is TEXAS and the address of its registered or similar office in that jurisdiction is:
659 East Royal Lane #3043, Irving, TX, USA 75039

4. The period, not to exceed 10 years, during which the assumed name will be used is (enter
number of years or a date of expiration): 10 year(s)

5. The entity is a : Domestic For-Profit Corporation

6. If the entity is required to maintain a registered office in Texas, the address of the registered
office is:

659 East Royal Lane #3043, Irving, TX, USA 75039

and the name of its registered agent at such address is:
Matao Cao

The address of the principal office (if not the same as the registered office) is:
2330 ALBERTA DRIVE #200, DALLAS, TX, USA 75229

7. If the entity is not required to or does not maintain a registered office in Texas, the office address
in Texas is:

and if the entity is not incorporated, organized or associated under the laws of Texas, the address of
its place of business in Texas is:

and the office address elsewhere is:

8. The county or counties where business or professional services are being or are to be conducted
or rendered under such assumed name are: CX030 EPA-000569



ALL COUNTIES

9. The undersigned, if acting in the capacity of an attorney-in-fact of the entity, certifies that the
entity has duly authorized the attorney-in-fact in writing to execute this document. The undersigned
signs this document subject to the penalties imposed by law for the submission of a materially false
or fraudulent instrument.

TAOTAOQO USA, INC.
Name of the entity

By: MATAO CAO

Signature of officer, general partner, manager,
representative or attorney-in-fact of the entity

NOTE

This form is designed to meet statutory requirements for filing with the secretary of state and is not designed to
meet filing requirements on the county level. Filing requirements for assumed name documents to be filed with
the county clerk differ. Assumed name documents filed with the county clerk are to be executed and
acknowledged by the filing party, which requires that the document be notarized.

FILING OFFICE COPY

CX030 EPA-000570



Fax: Oct 22 2007 04:54pm PO03/005

Form 403 T‘hissﬁacel;cservedfornﬁ-aeuse. '
(Revised 01/06)

Return in duplicate to: FILED
Secretary of State S N in the Office of the
P.O. _Box 13697 Certiﬁeate of Cor ion Secretaryl of State of Texas
Austin, TX 78711-3697 - _ 0CT 23 2007

512 463-5555 : o ' g
FAX: 512/463-5709 - Corporations Section
Mee. $15 \

The name of the iling entity is:

TAOTAO USA INC

State the name of the entity ag currensly shown in the recards of the secretary of state. If the certificate of correction
corrects the name of the entity, state the present name end not the name as it will be corrected.

The file number issued to the filing entity by the secretary of state is: _0800768734

Thé‘ﬁlin'g iﬁslmnmtto be correched is: Certificate of Formation

The date the filing instrument was filed with the sacretary of state: 02/02/‘2007

Mddam

Lt 2o O T, AT oo
v\.lﬂ i 's‘,a,. Al
o b

D The entity name is inaccurate or erroneously stated. The corrected entity name is:

- [X The registered agent name is maccu:ate or erroneously stated The corrected reg:stered agent

namels'
Corrected Registered Agent
{Complets either A or B, but not both.)

A. The registered agent is an organization (cannot be entity named ebave) by the name of:

on |
B. The registered agent is an individual resident of the state whose name is:
~ William : - Chu : Esq
First | ' Middle Last Namg Suffex
Form 403

: 3
CX030 ‘ EPA-000571




Fax: Oct 22 2007 04:55pm  PO04/005

O The regwtered office. address is inaccurate or erroneously stated, The corrected reglstered office
address is:

Commd Registered Ofﬂce Address .
TX

Sioet Addrass (Vo PO Ba) City Stats Zip Code

O Thepurposeoftheenntytsmacemoremneouslymd. Tthurposusoomctedtoreadas
follows:

O Thepenodofdurahonofthcmhtymmaccmatemmouslystated
Thepenodofdurahnnmeonecudwmdasfollows

[ Other errors and corrections. 'Ihf.followmgmmmmesmdmrsmtheﬁlmgmstrumentare
corrected as follows

[ Add Bachofthefoﬂomngpmwmnswasomxﬁedandshoﬂdbeaddedmthzﬁhngmsumem
Thexdmhﬁcanononefmmceofaachaddedpromonandthefuﬂtmﬂofthepmwmonmsetforﬂ:'
- | below. |

[TJ Alter The following identified provisions of the filing instrument contain inaccuracies or errors
to be corrected. The full text of each corrected provision is set forth below: |

[ TDelete Each of the provisions identified below was Included In error and should be deieted.

Form 40 cxdao - | EPA-000572



; 4:
oty o0 0 Y O

'ma&mmnm mm wm
eeronxly MWumcmmdmth;

‘beez coxnected o the hﬁlmw“

crigimally
affected. Asto paryons advessaly sfkcted by umumm considersd
mmmﬂuh&u:ﬂmtuﬁhmwhm;dm ®

n- ; fhig . ' n
:p mmwumwuhh&mm

‘ ' Slazaiage md e f asliuxized yucsco fame lnractiond)
=y s

CX030 EPA-000573



Office of the Secretary of State g“f!d in the fosfﬁcte °fft_|'_1e
. . ecretary of State of Texas
Corporations Section Filing #: 800768734 5/13/2009

P.O. Box 13697 Document #: 257834550002
Austin, Texas 78711-3697 Image Generated Electronically
(Form 503) for Web Filing

ASSUMED NAME CERTIFICATE
FOR FILING WITH THE SECRETARY OF STATE

1. The assumed name under which the business or professional service is or is to be conducted or
rendered is:

Eagleatvparts

2. The name of the entity as stated in its certificate of formation, application for registration,
application for certificate of authority, or comparable document is:

TAOTAO USA, INC.

3. The state, country, or other jurisdiction under the laws of which it was incorporated, organized
or associated is TEXAS and the address of its registered or similar office in that jurisdiction is:
659 East Royal Lane #3043, Irving, TX, USA 75039

4. The period, not to exceed 10 years, during which the assumed name will be used is (enter
number of years or a date of expiration): 10 year(s)

5. The entity is a : Domestic For-Profit Corporation

6. If the entity is required to maintain a registered office in Texas, the address of the registered
office is:

659 East Royal Lane #3043, Irving, TX, USA 75039

and the name of its registered agent at such address is:
William Chu

The address of the principal office (if not the same as the registered office) is:
11550 Newberry Street Ste 100, Dallas, TX, USA 75229

7. If the entity is not required to or does not maintain a registered office in Texas, the office address
in Texas is:

and if the entity is not incorporated, organized or associated under the laws of Texas, the address of
its place of business in Texas is:

and the office address elsewhere is:

8. The county or counties where business or professional services are being or are to be conducted
CX030 EPA-000574



or rendered under such assumed name are:

ALL COUNTIES LISTED BELOW:
DALLAS,

9. The undersigned, if acting in the capacity of an attorney-in-fact of the entity, certifies that the
entity has duly authorized the attorney-in-fact in writing to execute this document. The undersigned
signs this document subject to the penalties imposed by law for the submission of a materially false
or fraudulent instrument.

TAOTAO USA, INC.
Name of the entity

By: YaoYao Lu

Signature of officer, general partner, manager,
representative or attorney-in-fact of the entity

NOTE

This form is designed to meet statutory requirements for filing with the secretary of state and is not designed to meet filing
requirements on the county level. Filing requirements for assumed name documents to be filed with the county clerk differ.
Assumed name documents filed with the county clerk are to be executed and acknowledged by the filing party, which
requires that the document be notarized.

FILING OFFICE COPY

CX030 EPA-000575



Form 504 This space teserved for office use.
(Revised 4/09) I ﬂl-,:I LED

: ; n the Office of the
Return in duplicate to: tarv of St
Secretary of State 10 ate of Texas
P.O. Box 13697 NO120
Austin, TX 78711-3697 Abandonment of Assumed 0 09
512 463-5555 Name Certificate Corporations Section
FAX: 512 463-5709
Filing Fee: $10

Assumed Name

} 1. The assumed name to be abandoned is:  Eagleatvparts

2. The assumed name certificate was filed with the secretary of state on: 05/13/2009
mm/ddiyyyy

Entity Information

3. The legal name of the entity abandoning the assumed name is:

Taotao USA, Inc.

State the name of the entity as currently shown in the records of the secretary of state or on its organizational documents,
if not filed with the secretary of state.

4. The file number, if any, issued to the entity by the secretary of state is: 800768734

5. The office address of the entity in its jurisdiction of formation is:
11550 Newberry St. Ste 100

Dallas, TX 75229

| (Complete item 6 only when the entity is required by law to maintain a registered agent/registered office in Texas.
- An entity required to complete item 6 does not complete item 7. See instructions.)

6a. The entity is required to maintain a registered office and agent in Texas. The address of its
registered office in Texas is:

659 East Royal Lane #3043, Irving, TX 75039

6b. The name of the registered agent at such address is:

William Chu
6¢. The address of the principal office of the entity (if not the same as 6a) is:

‘ 11550 Newberry St. Ste 100, Dallas, TX 75229

(Complete item 7 only if the entity is not required by law to maintain a registered agent/registered office in Texas.
Complete item 7c only if the entity is not organized under the laws of Texas. See instructions.)

7a. The entity is not required by law to maintain a registered agent/registered office in Texas. Its
principal office address in Texas is:

} RECEIVED

- Form 504 3

| JUN 01 2009

CX030 EPA-000576
I Secretary of State



7b. The address of the entity’s principal place of business in Texas (if not the same as 7a) is:

7c. The entity is not organized under the laws of Texas. Its office address outside the state is:

County or Counties in which Assumed Name Filed

8. The assumed name being abandoned was filed on the following dates in the following counties:

N/A
Name of County Date of Filing
Name of County Date of Filing

Execution

The undersigned signs this document subject to the penalties imposed by law for the submission of a
materially false or fraudulent instrument and also certifies that the person is authorized to sign on
behalf of the identified entity. If the undersigned is acting in the capacity of an attorney in fact for the
entity, the undersigned certifies that the entity has duly authorized the undersigned in writing to
execute this document.

Date: 5")6')00

.
T

-

Signature of a person duthorized by law to sign on behalf of the
identified entity (see instructions)

Form 504 4

CX030 EPA-000577



00000379472

05-102 TEXAS FRANCHISE TAX PUBLIC IN FORMATION REPO RT
(1-08/28) (To be filed by Corporations and Limited Liability Companies (LLCS))
mTcode 13196 This report MUST be filed to satisfy franchise tax requirements
B Taxpayer number mReport year You have certain rights under Chapter 552 and 559, Government Code,
to review, request, and correct information we have on file about you.
3202 58085 21 | | 2008 | Contact us at: (512) 463-4600, or (800} 252-1381, toll free nationwide.

Taxpayer name
Taotao USA, Inc.

Mailing address Secretary of State file number or
11550 Newberry Street, Suite 100 Comptroller file number

City State ZIP Code Plus 4 I

Dallas 1P, 75229 0800768734

[:I Check box if there are currently no changes or additions to the information displayed in Section A of this report. Then complete Sections B and C.
|Entity's principal office |
|Principal place of business _ - |

Officer, director and member information is reported as of the date a Public Information Report
: f is completed. The information is updated annually as part of the franchise tax report. There is
P’ ease siqn b elow. no requirement or procedure for.supplementing the information as officers, directors, or
members change throughout the year.

SECTION A. Name, title and mailing address of each officer, director or member.

Name Title Director m m d d y vy
- x]ves o | |

Matao Cao President expiration

Mailing Address City State |ZIP Code

1641 Mcgee Ln Carrollton X 75010

Name Title Director Term m m d d y vy
YES expiration | |

Mailing Address City State IZIP Code

Name Title Director Term m m d d y vy
YES expiration |

Mailing Address City State ZIP Code

SECTION B. Enter the information required for each corporation or LLC, if any, in which this reporting entity owns an interest of ten percent (10%) or more.
Name of owned (subsidiary) corporation or limited liability company |State of formation Texas SOS file number, if any Percentage of Ownership

Name of owned (subsidiary) corporation or limited liability company |State of formation |Texas SOS file number, if any Percentage of Ownership

SECTION C. Enter the information required for each corporation or LLC, if any, that owns an interest of ten percent (10%) or more in this reporting entity.

Name of owned (parent} corporation or limited liability company |State of formation Texas SOS file number, if any Percentage of Ownership
Registered agent and registered office currently on file. (See instructions if you need to make changes.) Check box if you need forms to change the
Agent: registered agent or registered office information

Cit tat ZIP Code
Office: | y State

The above information is required by Section 171.203 of the Tax Code for each corporation or limited liability company that files a Texas Franchise Tax Report. Use additional
sheets for Sections A, B, and C, if necessary The information will be available for public inspection.

| declare that the information in this document and any attachments Is true and correct to the best of my knowledge and belief, as of the date below. and that a copy of this report has ‘
been mailed to each person named in this report who is an officer, director or member and who 1s not currently employed by this, or a related, corporalion or limited hiability company.

b4 B 4 R [ Brrdun

Date Area code and phone numbe '
Y- 2% - m&’{ 24838 3
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00002519460 Filing Number: 800768734

TX2009 05-102 TEXAS FRANCHISE TAX PUBLIC INFORMATION REPORT —
Ver. 1.1 (Rev. 1-08/28) (To be filed by Corporations and Limited Liability Companies (LLCS)) 8
mTcode 13196 This report MUST be filed to satisfy franchise tax requirements 0
@ Taxpayer number m Report year You have certain rights under Chapter 552 and 559, Government Code, 8

to review, request, and correct information we have on fife about you.

32025808521 | | 2009 I Contact us at: (512} 463-4600, or (800) 252- 1381, toll free nationwide. g
Taxpayer name 1
Taotao USA, Inc. 0
Mailing address . Secretary of State file number oé
City State ZIP Code Plus 4 | 9
Dallas TX 75229 0800768734 7

|:| Check box if there are currently no changes or additions to the information displayed in Section A of this report. Then complete Sections B and C.
IEntity's principa! office |
IPrincipai place of business
. Officer, director and member information is reported as of the date a Public Information Report
Please sian below! is completed. The information is updated annually as part of the franchise tax report. Thera is

no requirement or procedure for supplementing the information as officers, directors, or
members change throughout the year.

SECTION A. Name, title and mailing address of each officer, director or member.

Name Title Director . m m d d y vy
[X] YES o ] |
Matao Cao President expiration
Mailing Address City State ZIP Code
1641 Mcqgee Ln Carrollton X 75010
Name Title Direct
[jrif:Eosr Term m m dod d y vy
expiration |
Mailing Address City State |ZIP Code
Name Title Director Term m m d d vy vy
[Jyes ¢ |
expiration
Mailing Address City State ZIP Code

SECTION B. Enter the information required for each corporation or LLC, if any, in which this reporting entity owns an interest of ten percent (10%) or more.
‘Name of owned (subsidiary) corporation or limited liability company |State of formation ITexas SOS file number, if any |Percentage of Ownership

|Name of owned (subsidiary) corporation or limited liability company |State of formation

Texas SOS file number, if any |Percentage of Ownership

SECTION C. Enter the information required for each corporation or LLC, if any, that owns an interest of ten percent (10%) or more in this reporting entity.
Name of owned (parent) corporation or limited liability company |State of formation |Texas SOS fite number, if any |Percentage of Ownership

Registered agent and registered office currently on file. (See instructions if you need fo make changes.)

Check box if you need forms to change the
Agent: William Chu D registered agent or registered office information
) City State ZIP Code
Office:  g59 Fast Royal Lane #3043 Irving TX 75039

The above information is required by Section 171.203 of the Tax Code for each corporation or limited liability company that files a Texas Franchise Tax Report. Use additional
sheets for Sections A, B, and C, if necessary. The information will be available for public inspection.

| declare that the information in this document and any attachments is true and correct to the best of niy knowledge and belief, as of the date below, and that a copy of this report has |

been mailed lo sach person named in this repor who is an officer, director or member and who is not currently employed by this, or a related, corporation or limited liability company.

sign ’ W Title Date Area code and phone number
here 02~k - W ’

President 2!@-63';-3/?9'0
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00007710344 Filing Number: 800768734

N

. ; -t

TX2010 TEXAS FRANCHISE TAX PUBLIC INFORMATION ér\Eﬁb'RTﬂ R 1
ver. 1.0 05-102 To be filed by Corporations, Limited Liability Companies (LLCS) and Financial Institutioris== ' - _ f N/ ':U/,’-" i yfi 53
(9-09/29) This report MUST be signed and filed to satisfy franchise tax requirements f v KC’O“

mTcode 13196 Py

M Taxpayer number W Report year You have certain rights under Chapter 552 and 559, Govemnment Code, 3

3 2 02 5 8 0 8521 ‘ ‘ 2 O 1 O {o review, request, and correct information we have on file about you.

Contact us at: (512) 463-4600, or (800) 252-1381, toll free nationwide.
Taxpayer name

Taotao USA, Inc.
Mailing address

2425 Camp Ave Ste #100

. Secretary of State file number or
. Comptroller file number
City ZIP Code

Carroliton 75006 | 0800768734
|:| Check box if there are currently no changes from previous year; if no information is displayed, complete the applicable information in Sections A, B and C.

|Principa| office

|State | Plus 4

,Principal place of business

Officer, director and member information is reported as of the date a Public Information
Report is completed. The information is updated annually as part of the franchise tax

[

report. There is no requirement or procedure for supplementing the information as 3202 580 85 2 1 l 0
officers, directors, or members change throughout the year.
SECTION A. Name, title and mailing address of each officer, director or member.
N i Director
ame Title e \t{ES Term | m m d d y y
Matao Cao President expiration
Mailing address City State ZIP Code
1641 Mcgee Ln Carrollton TX 75010
Name Titl Director
itle I Term m m d d y vy
[ YES expiration |
Mailing address City State lZlP Code
Name Title Director m m d d y vy
s Term
D YE expiration |
Mailing address City State

Please sign below!

|ZIP Code

SECTION B Enter the information required for each corporation or LLC, if any, in which this entity owns an interest of ten percent (10%) or more.
lName of owned (subsidiary) corporation or limited liability company | State of formation I Texas SOS file number, if any |Percentage of Ownership

|Name of owned (subsidiary) corporation or limited liability company | State of formation l Texas SOS file number, if any |Percentage of Ownership

SECTION C Enter the information required for each corporation or LLC, if any, that owns an interest of ten percent (10%) or more in this entity
or limited liability company.
Name of owned (parent) corporation or {imited liability company

lState of formation lTexas SOS file number, if any |Peroentage of Qwnership

Registered agent and registered office currently on file. (See instructions if you need to make changes.) Check box if you need forms to change the

|

Agent: William Chu registered agent or registered office information
Office: City State ZIP Code
IC€: 659 East Royal Lane #3043 Irving TX 75039

The above information is required by Section 171.203 of the Tax Code for each corporation or limited liability company that files a Texas Franchise Tax Report. Use additional sheets
for Sections A, B, and C, if necessary. The information will be available for public inspection.

I declare that the information in this document and any attachments is true and comrect to the best of my knowledge and belief, as of the date below, and that a copy of this report has
heen mailed to each person named in this report who is an officer, director or member and who is not currently employed by this, or a related, corporation or limited liability company.

|here ( WU\L lee Pygg}ﬁ{@?ﬁ 015 . 20fD |Are wd)ﬁirgzhmf&m}%

ARl

&

|VEIDE|O| PRIND|] O

1015

CX030 EPA-000580

AINATA RO

]
4



Form 401 This space reserved for office use.
{Revised 05/11)

Submit in duplicate to:
Secretary of State

FILED
In the Office of the
Secretary of State of Texas

v Ny, 2 “
P.O. Box 13697 22,
Austin, TX 78711-3697 'St o fCh f JUN 27 2011
512 463-5555 atement o ange o . .
FAX: 512/463-5709 Registered Office/Agent ~ COFPOrations Section

Filing Fee: See instructions

Entity Information

1. The name of the entity is:

TAOTAQ USA, INC.

State the name of the entity as currently shown in the records of the secretary of state.

2. The file number issued to the filing entity by the secretary of state is: 800768734

3. The name of the registered agent as currently shown on the records of the secretary of state is:

William Chu

Registered Agent Name

The address of the registered office as currently shown on the records of the secretary of state is:

659 East Royal Ln. #3043 Irving TX 75006

Street Address City State  Zip Code

Change to Registered Agent/Registered Office

4. The certificate of formation or registration is modified to change the registered agent and/or office
of the filing entity as follows:

Registered Agent Change
{Complete either A or B, but not both. Also complete C if the address has changed.)

[ ] A. The new registered agent is an organization (cannot be cntity named above) by the name of:

OR
[] B. The new registered agent is an individual resident of the state whose name is:

First Name M1 Last Nante Suffix
Registered Office Change

C. The business address of the registered agent and the registered office address is changed to:

4455 LBI Freeway, Suite 909 Dallas TX 75244

Streer Address (No P.0O. Box) Citv State ;7"[3 g"ode R

fh

. . . ' Voo
The street address of the registered office as stated in this instrument is the same as the registered ' -
agent’s business address. -

RECEIVED

JUNZT7 208, EPA-000581
qacretary of State

o



Statement of Approval

The change specified in this statement has been authorized by the entity in the manner required by the
BOC or in the manner required by the law governing the filing entity, as applicable.

Effectiveness of Filing (sclect cither A, B, or C.)

A. [/} This document becomes effective when the document is filed by the secretary of state.

B. [] This document becomes effective at a later date, which is not more than ninety (90) days from
the date of signing. The delayed effective date is:

C. [[] This document takes effect upon the occurrence of a future event or fact, other than the
passage of time. The 90™ day after the date of signing is:

The following event or fact will cause the document to take effect in the manner described below:

Execution

The undersigned affirms that the person designated as registered agent has consented to the
appointment. The undersigned signs this document subject to the penalties imposed by law for the
submission of a materially false or fraudulent instrument and certifies under penalty of perjury that the
undersigned is authorized to execute the filing instrument.

Date: 06/23/2011

-~

SignaturcoT authorized person

Wiiliam Chu

Printed or typed name of authorized person (see instructions)

Form 401 5
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TEXAS FRANCHISE TAX PUBLIC INFORMATION RERQRUmber: 800768734

compueder 05-102

gi:ifﬁ: (Rev. 1-08/28) (To'be filed by Corporat'ions and Li'mited Liabi'lity Compan'ies (LLCS)
m Tcode 13196 This report MUST be filed to satisfy franchise tax requirements
B Taxpayer number B Report year You have certain rights under Chapter 552 and 559, Government Code,
to review, request, and correct information we have on file about you.
| 3 0 | 2 | > | 8 | 0 | 8 | > | 2 | 1 | | 2 | 01 | 1 | Contact us at: (512) 463-4600, or (800) 252-1381, toll free nationwide.

Taxpayer name

TAOTAO USA, INC.

Mailing address Secretary of State file number or
2425 CAMP AVE STE 100 Comptroller file number

City State ZIP Code Plus 4

CARROLLTON TX 75006 1358 |0800768734

@ Blacken circle if there are currently no changes or additions to the information displayed in Section A of this report. Then complete Sections B and C.

Entity's principal office

Principal place of business |
p Officer, director and member information is reported as of the date a Public Information
Pleaj‘e .ﬂﬂ/’ if/ﬂﬂ/ Report is completed. The information is updated annually as part of the franchise tax
e - T report. There is no requirement or procedure for supplementing the information as
officers, directors, or members change throughout the year. 3202580802111

SECTION A Name, title and mailing address of each officer, director or member.

Name Title Director m m d d y vy
MATAO CAO PRESIDENT @ ves ™M | | | | | | |
expiration
Mailing address City State ZIP code
1641 MCGEE LN CARROLLTON TX 75010
Name Title Director m m d d y vy
O agion| | [ || [ ]
expiration
Mailing address City State ZIP code
TX 75010
Name Title Director m m d d y vy
O agraion| | | [ || ]
expiration
Mailing address City State |ZIP code
Name Title Director m m d d y vy
O agraion| | | [ || ]
expiration

Mailing address City State |ZIP code

SECTIONB Enter the information required for each corporation or LLC, if any, in which this reporting entity owns an interest of
ten percent (10%) or more.
Name of owned (subsidiary) corporation or limited liability company

State of formation ITexas SOS file number, if any

Percentage of Ownership |

Name of owned (subsidiary) corporation or limited liability company

State of formation ITexas SOS file number, if any

Percentage of Ownership |

SECTION C Enter the information required for each corporation or LLC, if any, that owns an interest of ten percent (10%) or more in this reporting
entity or limited liability company.

Name of owned (parent) corporation or limited liability company State of formation Texas SOS file number, if any |Percentage of Ownership

Registered agent and registered office currently on file. (See instructions if you need to make changes) Blacken circle if you need forms to change

Agent: WILLIAM CHU O the registered agent or registered office information.
. City State ZIP Code

Office: 4455 LBJ FREEWAY, SUITE 909 DALLAS TX 75244

The above information is required by Section 171.203 of the Tax Code for each corporation or limited liability company that files a Texas Franchise Tax Report. Use additional sheets
for Sections A, B, and C, if necessary. The information will be available for public inspection.

| declare that the information in this document and any attachments is true and correct to the best of my knowledge and belief, as of the date below, and that a copy of this report has been
mailed to each person named in this report who is an officer, director or member and who is not currently employed by this, or a related, corporation or limited liability company.

Slgn Title Date Area code and phone number
| here (972 ) 247 - 6009 |

I .- v et et [
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Filing Number: 800768734

TEXAS FRANCHISE TAX PUBLIC INFORMATION REPORT

To be filed by Corporations and Limited Liability Companies (LLC) and Financial Institutions
(9-09/29) This report MUST be signed and filed to satisfy franchise tax requirements
m Tcode 13196

B Taxpayer number B Report year You have certain rights under Chapter 552 and 559, Government Code,
to review, request, and correct information we have on file about you.
3 2 0 2 5 8 0 8 5 2 1 2 0 1 2 Contact us at: (512) 463-4600, or (800) 252-1381, toll free nationwide.

Taxpayer name

Taotao USA Inc

Mailing address Secretary of State file number or
2425 Camp Ave Ste 100 Comptroller file number
City State ZIP Code Plus 4
Carrollton X 75006 0800768734

O Blacken circle if there are currently no changes from previous year; if no information is displayed, complete the applicable information in Sections A, B and C.

Principal office

Principal place of business

. Officer, director and member information is reported as of the date a Public Information
Plgaj‘g ﬂgﬁ Jf@ﬁ{x"‘ Report is completed. The information is updated annually as part of the franchise tax
e - " report. There is no requirement or procedure for supplementing the information as

officers, directors, or members change throughout the year.

SECTION A Name, title and mailing address of each officer, director or member. 3202580852112
Name Title Director m m d d y vy
. Term
Matao Cao President @ 5 | oiation
Mailing address City State ZIP code
1641 Mcgee Ln Carrollton X 75010
Name Title Director m m d d y vy
O ves [em
expiration
Mailing address City State ZIP code
Name Title Director m m d d y vy
O ves [em
expiration
Mailing address City State ZIP code

SECTIONB Enter the information required for each corporation or LLC, if any, in which this entity owns an interest of ten percent (10%) or more.

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

SECTION € Enter the information required for each corporation or LLC, if any, that owns an interest of ten percent (10%) or more in this entity or limited
liability company.
Name of owned (parent) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

Registered agent and registered office currently on file. (See instructions if you need to make changes) Blacken circle if you need forms to change
Agent: William Chu O the registered agent or registered office information

Office: 659 East Royal Lane Apt 3043 v Irving e rx [ 94030

The above information is required by Section 171.203 of the Tax Code for each corporation or limited liability company that files a Texas Franchise Tax Report. Use additional sheets
for Sections A, B, and G, if necessary. The information will be available for public inspection.

| declare that the information in this document and any attachments is true and correct to the best of my knowledge and belief, as of the date below, and that a copy of this report has
been mailed to each person named in this report who is an officer, director or member and who is not currently employed by this, or a related, corporation or limited liability company.

5I?gn Title Date Area code and phone number
herg Pu Li CPA 06/22/2012 (972) 247 - 6009

Texas Comptroller Official Use Only

VE/DE |O | PIRIND O
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Filing Number: 800768734

TEXAS FRANCHISE TAX PUBLIC INFORMATION REPORT

To be filed by Corporations and Limited Liability Companies (LLC) and Financial Institutions
(9-09/29) This report MUST be signed and filed to satisfy franchise tax requirements
m Tcode 13196

B Taxpayer number B Report year You have certain rights under Chapter 552 and 559, Government Code,
to review, request, and correct information we have on file about you.
3 2 0 2 5 8 0 8 5 2 1 2 0 1 3 Contact us at: (512) 463-4600, or (800) 252-1381, toll free nationwide.

Taxpayer name

Taotao USA Inc

Mailing address Secretary of State file number or
2425 Camp Ave Ste 100 Comptroller file number
City State ZIP Code Plus 4
Carrollton X 75006 0800768734

O Blacken circle if there are currently no changes from previous year; if no information is displayed, complete the applicable information in Sections A, B and C.

Principal office

Principal place of business

. Officer, director and member information is reported as of the date a Public Information
Plgaj‘g ﬂgﬁ Jf@ﬁ{x"‘ Report is completed. The information is updated annually as part of the franchise tax
e - " report. There is no requirement or procedure for supplementing the information as

officers, directors, or members change throughout the year.

SECTION A Name, title and mailing address of each officer, director or member. 3202580852113
Name Title Director m m d d y vy
. Term
Matao Cao President @ 5 | oiation
Mailing address City State ZIP code
1641 Mcgee Ln Carrollton X 75010
Name Title Director m m d d y vy
O ves [em
expiration
Mailing address City State ZIP code
Name Title Director m m d d y vy
O ves [em
expiration
Mailing address City State ZIP code

SECTIONB Enter the information required for each corporation or LLC, if any, in which this entity owns an interest of ten percent (10%) or more.

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

SECTION € Enter the information required for each corporation or LLC, if any, that owns an interest of ten percent (10%) or more in this entity or limited
liability company.
Name of owned (parent) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

Registered agent and registered office currently on file. (See instructions if you need to make changes) Blacken circle if you need forms to change
Agent: William Chu O the registered agent or registered office information

Office: 659 East Royal Lane Apt 3043 v Irving e rx [ 94030

The above information is required by Section 171.203 of the Tax Code for each corporation or limited liability company that files a Texas Franchise Tax Report. Use additional sheets
for Sections A, B, and G, if necessary. The information will be available for public inspection.

| declare that the information in this document and any attachments is true and correct to the best of my knowledge and belief, as of the date below, and that a copy of this report has
been mailed to each person named in this report who is an officer, director or member and who is not currently employed by this, or a related, corporation or limited liability company.

5I?gn Title Date Area code and phone number
fiere Matao Cao President 09/04/2013 (214) 635-3980

Texas Comptroller Official Use Only

VE/DE |O | PIRIND O
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11/14/2013 18 47 9722476609

Form 424 This spuce reserved for office use

(Revised 08/11) F

Submut m duphcate to R S Inth ILED
Secretary of Stae ST S Secreia;f §‘§f§§gpﬁ ‘o
PO Box 13697 -
Austin, TX 78711-3697 Certyificate of Amendment NOV 14 2013

512 463-5555 c

FAX 512/463-5709 Orporations Section
Filing Fee See mstructions

Entity Information

The name of the filing entity 1s

TAOTAO USA, INC

State the name of the entity as currently shown in the records of the secretary of state  [f the amendment changes the name
of the entaty, state the old name and not the new name

The filing entity 15 a4 (Select the anpropnute entity type below )

For profit Corporation 1 protessional Corporation

[T Nonprofit Corporation ] Professional Lirmted Liabihity Company
[T Conperative Assoctation {73 Professional Association

[ Lamited Liability Company (73 Limsted Partnershup

The file number 1ssued to the filing entity by the secretary of state 15 0800768734
The date of formation of the entity 15 02/02/2007

Amendments

1 Amended Name
{1 the purpose of the wrafinate of amendmont s Lo change the nime of ihe entify  use the fallmwmang ststement}

The amendment changes the certificate of tormation 1o change the article or provision that names the
filing entity The article or provision 15 amended to read as follows

The name of the filing entity is (state the new name of the entity below})

The nugne of the enlity must cenlmn an orgamizational designation or accepted abbreviabion of such 1 as appeheable

2 Amended Registered Agent/Registered Office

The amendment changes the certificate of formanion to change the artiule or provision stating the
name of the registered agent and the registered office address of the filing entity The article or
provision 1s amended to read as follows

Form dls I

CX030 ERA-000586

FAGE a3



11/1a/2013 18 47 9722476889 PAGE B4

Registered Agent
{Tomplete esther A or B but not both Also complete C }

[T] A The registered agent is an GrEanizalion (cunnot be enbty named shove) by the name of

OR
(] B The registered agent 15 an individual resident of the state whose name 15

First Namz M Fatu Namse Sufhx

The person executing this instrument affirms that the person designated as the new registered agent
has consented to serve as registered agent

C The business address of the registered agent and the registered office address is

TX
Streci Addreyy fva F € Bow) iy Sture Zip Ceady

3 Other Added, Altered, or Deleted Provisions

Other changes or addivons 10 the cerlificate of formation may be made in the space provided below  If the space provided
i insuflicient soorporaie the additionsl text by providing an artachmant w this form  Please read the mstructions 1o thas
form for further information one format

Tewt Are 1{The citached nddendum 1 sy )5 meorporated hurein by reference )

[¥] Add each of the following provisions to the certificate ot formauon The identification or
reference ot the added provision and the ful text are as follows

Add new acting secretary name YAOYAO LU
Add new acting secretary address 2425 Camp Ave Suite 100 Carrollton, TX 75006

[_] Alter each of the following provisions of the certficate of formation The denufication or
reference of the altered provision and the full 1ext of the provision as amended are as follows

[} Delete each of the provisions identified below from the certificate of formation

Statement of Approval

The amendments to the certificate of formation have been approved in the manner required by the
Texas Business Organizations Code and by the governing documents ot the entity

Form 424 bl
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11/14/2813 1B 47 9722476809 PAGE 85

Effectiveness of Filing (scleauther A 8 ore

A [£] This document becomes effective when the document is filed by the secretary of state

B [] This document becomes effective at a later date, which 1s not more than ninety (90) days from
the date of signing  The delayed etlectyve date 15
€ [] This document takes eftect upon the oceurrence of a future event or fact, other than the
passage of ime  The 90" day after the date of signing 15
[he follow ing event or fact witl cause the document to take etfect in the manner described below

Execution
, The undersigned signs this document subjsct to the penalucs imposed by law for the submission of &
", materially false or fraudulent instrument and certifies under penalty of perjury that the undersigned 13
gt authonzed under the provisions of law governing the entity to execute the filing instrument
Draes I / b / 2105

R By ( MJ

T

\ §ignadiin.of eithgreradyigioon

()

v Matao (a0

i Priglegde tygedi g of pafebrizbdipmerbiy (sce ingtructions)

b

-~

Form 4.4 R
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Coby Shorter 111
Deputy Secretary of State

Corporations Section
P.0.Box 13697
Austin, Texas 78711-3697

Office of the Secretary of State

January 07, 2014
A search of our records reveals the following information for the entity record selected.

Entity Name: TAOTAO USA, INC.

Entity Type: Domestic For-Profit Corporation

Jurisdiction: TEXAS, USA

File Number: 800768734

Formation File Date: February 02, 2007 Effective: February 02, 2007

The status of the entity is in existence.

The name and address of the registered agent and office in Texas is:

WILLIAM CHU

4455 LBJ FREEWAY, SUITE 909
DALLAS, TX 75244

USA

The entity recorded the following assumed name(s) with this office:
TAOTAO USA, INC. March 17, 2007 Active
Eagleatvparts May 13, 2009 Abandoned

The management information from our computer records lists:

MATAO CAO 1641 MCGEE LN

PRESIDENT CARROLLTON, TX 75010
USA

MATAO CAO 1641 MCGEE LN

DIRECTOR CARROLLTON, TX 75010
USA

YAOYAO LU 2425 CAMP AVE,, STE 100

SECRETARY CARROLLTON, TX 75006
USA

Come visit us on the internet at hitp://www.sos.state. tx.us/
Phone: (512) 463-5555 Fax: GX)303-5709 Dial: 7-14E PARGRY S8 Yices
Prepared by: SOS-WEB TID: 10386 Document: 523346860003



Carlos H. Cascos
Secretary of State

Corporations Section
P.0.Box 13697
Austin, Texas 78711-3697

Office of the Secretary of State

Certificate of Fact
The undersigned, as Secretary of State of Texas, does hereby certify that the document, Certificate of
Formation for TAOTAO USA, INC. (file number 800768734), a Domestic For-Profit Corporation, was
filed in this office on February 02, 2007.

It 1s further certified that the entity status in Texas is in existence.

It is further certified that our records indicate WILLIAM CHU as the designated registered agent for the
above named entity and the designated registered office for said entity is as follows:

4455 LBJ FREEWAY, SUITE 909

DALLAS, TX - 75244 USA

In testimony whereof, I have hereunto signed my name
officially and caused to be impressed hereon the Seal of
State at my office in Austin, Texas on April 04, 2016.

Qe —

Carlos H. Cascos
Secretary of State

Come visit us on the internet at hitp://www.sos.state. tx.us/

Phone: (512) 463-5555 Fax: GX3)343-5709 Dial: 7-14 PARGBH 580ices
Prepared by: SOS-WEB TID: 10268 Document: 664100270003



Carlos H. Cascos
Secretary of State

Corporations Section
P.0.Box 13697
Austin, Texas 78711-3697

Office of the Secretary of State

The undersigned, as Secretary of State of Texas, does hereby certify that the attached is a true and
correct copy of each document on file in this office as described below:

TAOTAO USA, INC.
Filing Number: 800768734

Certificate of Amendment December 10, 2014
Public Information Report (PIR) December 31, 2014
Public Information Report (PIR) December 31, 2015

In testimony whereof, I have hereunto signed my name
officially and caused to be impressed hereon the Seal of
State at my office in Austin, Texas on April 04, 2016.

Qe —

Carlos H. Cascos
Secretary of State

Come visit us on the internet at hitp://www.sos.state. tx.us/

Phone: (512) 463-5555 Fax: GX3)343-5709 Dial: 7-14E PAROBH 5SS tices
Prepared by: SOS-WEB TID: 10266 Document: 664100270003



Filing Number: 800768734

TEXAS FRANCHISE TAX PUBLIC INFORMATION REPORT

To be filed by Corporations and Limited Liability Companies (LLC) and Financial Institutions
(9-09/29) This report MUST be signed and filed to satisfy franchise tax requirements
m Tcode 13196

B Taxpayer number B Report year You have certain rights under Chapter 552 and 559, Government Code,
to review, request, and correct information we have on file about you.
3 2 0 2 5 8 0 8 5 2 1 2 0 1 4 Contact us at: (512) 463-4600, or (800) 252-1381, toll free nationwide.

Taxpayer name

Taotao USA Inc

Mailing address Secretary of State file number or
2425 Camp Ave Ste 100 Comptroller file number
City State ZIP Code Plus 4
Carrollton X 75006 0800768734

O Blacken circle if there are currently no changes from previous year; if no information is displayed, complete the applicable information in Sections A, B and C.

Principal office

Principal place of business

. Officer, director and member information is reported as of the date a Public Information
Plgaj‘g ﬂgﬁ Jf@ﬁ{x"‘ Report is completed. The information is updated annually as part of the franchise tax
e - " report. There is no requirement or procedure for supplementing the information as

officers, directors, or members change throughout the year.

SECTION A Name, title and mailing address of each officer, director or member. 3202580852114
Name Title Director m m d d y vy
. Term
Matao Cao President @ 5 | oiation
Mailing address City State ZIP code
1641 Mcgee Ln Carrollton X 75010
Name Title Director m m d d y vy
O ves [em
expiration
Mailing address City State ZIP code
Name Title Director m m d d y vy
O ves [em
expiration
Mailing address City State ZIP code

SECTIONB Enter the information required for each corporation or LLC, if any, in which this entity owns an interest of ten percent (10%) or more.

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

SECTION € Enter the information required for each corporation or LLC, if any, that owns an interest of ten percent (10%) or more in this entity or limited
liability company.
Name of owned (parent) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

Registered agent and registered office currently on file. (See instructions if you need to make changes) Blacken circle if you need forms to change
Agent: William Chu O the registered agent or registered office information

Office: 659 East Royal Lane Apt 3043 v Irving e rx [ 94030

The above information is required by Section 171.203 of the Tax Code for each corporation or limited liability company that files a Texas Franchise Tax Report. Use additional sheets
for Sections A, B, and G, if necessary. The information will be available for public inspection.

| declare that the information in this document and any attachments is true and correct to the best of my knowledge and belief, as of the date below, and that a copy of this report has
been mailed to each person named in this report who is an officer, director or member and who is not currently employed by this, or a related, corporation or limited liability company.

5I?gn Title Date Area code and phone number
hera Matao Cao President 09/08/2014 (214) 635-3980

Texas Comptroller Official Use Only

VE/DE |O | PIRIND O

CX031 EPA-000592




1271872814 1B: 87 97224760809 . PaGE 83

Form 424 This space rcsc:.rwd for office use.
{Revised 05/11)

Submit in duplicate to: In tbt éf- Ep
Sccretary of State Seﬁ!‘etary offgg; Of the
P.O. Box 13697 . ' € of Toxag
Austin, TX 787113697 Certificate of Amendment DEC 10 2014

512 463-5555 CSY .

FAX: 51214635709 - Porations Sy
Filing Fee: See instructions on

Entity Information
The name of the filing entity is:

TAOTAC USA.INC.

Suate the name of the entity as currently shown in the records of the seorelary of ste, 1 the smendment changes the aame
of the entity, state the old name ard ot the new nainc.

The filing emity is a: (Scleet the approprisie entity typ below, )

[£] For-profit Corporation ) mofessional Corporation

[ Noaprofit Comporation (] Professional Limited Liahiliy Company
(7] Cooperative Association ‘ {3 Professional Association

[ Limitwed Liability Company ] Limited Purtnership

The file number issued to the filing entity by the secretary of state is: 800768734
The date of formation of the entity is:  2/2/2007

Amendments

- 1. Amended Name
{If the purposs of the cectificate of mendmen is to chenge thee name of the entity, use the following statement)

The amcndment changes the certificate of formation fo change the article or provision that names the
filing entity. The article or provision is amended to read as follows:

The name of the filing entity is: (state the new nams of the entity below)

Thi name of tho entity must comaln un orgasizationul designation or accepred ubbrevision of such tenm, s epplicable,

2. Amended Registered Agent/Registered Office

The amendment changes the certificate of formation to chaage the article or provision stating the
name of the registered agent and the registered office address of the filing entity. The article or
provision is amended to read as follows:

st T

RECEIVED 'yl
Bormi 434 6 DEC 10 2&11‘ 138 ' -
cxoPEcretary oi State EPA-000593



12/18/2814 10:87 97224768609 ‘ PAGE 84

Registered Agent
{Complote either A of 3. but not buth, Alse complew )

[ A. The registered agent is an Organization (easnot be entity samed shuve) by the name of:

R
[ B. The registered agent is ap individual resident of the state whose name i

First Ny M Jodst Ny Suffix

The person executing this instrument affirms (hat the person dosignated as the new repistered agent
has consented to serve as registersd agent,

C. The business address of the registered agent and the registered office address ix:

TX
Stregt Address tNo P () Bavi City: Surte Zip Cunder

Y, Other Added, Altered, ar Deleted Pravisions

Other changes or edditions to the certificate of formation muy be made in the space provided below, 1M the space provided
is ipsufficient, incorporme the ndditional texs by providing se srachment Lo this fom Plegse regd the issiructions (o this
form for funther information on forsnat

Texs Ascw {The sttached addendum, Himy, s incorpurated herein by reference.

Add cach of the following provisions to the certificate of formation. The tdentification or
reference of the added provision and the full 1ext are as follows:

New Director Ngmer Xun Liu
New Dircgtor Addresy: 24238 Camip Ave, Ste 100, Carrollton, TX 75006

L Alter each of the following provisions of the certificate of formation, The identification or
reference of the altered provision and the {ull wxt of the provision as amended are as follows: .

[¥] Delete each of the provisions identified below from the certificate of formation,

Director name: Matao Cao
Director ackdrens: 1641 Megee Ln, Carrothion, TX 75010

Statement of Approval

s

The amendments to the certificate of formation have been approved in the manner required by the
Texas Business Orpanivations Code and by the governing documents of the entity.

ligtin 424 7

CX031 EPA-000594



12/18/2014 1D:97 9722476009 PAGE 85

Effectiveness of Flling ¢oimseiter 4,B.0r8)

A’[7] This document becomes effective when the document is filed by the sacretary of state.

B. |J This document becomes effecrive at a later date, which is not motz:then ninery (90) days from.
the date of sivning. The dlayed effective date 1ss.
C. [ This docurnent takes effect upon the ocsummence of 8 future wcnmrfact, other than the
passage of time. The 0™ day after the date of siyning is:
The following event or fact will ceuse the document fo take effect in the faanner described below:

B

Exccution

The undersigned signs this decursent subject 1o the penaltisa wuposad by law for the eubrnission of a
materially falee or frandulent instrument and certifies under penalty of perjury that the undersigned is
authorized under the provisions of law governing the entity 10 exeoute the filitig instrument,

i

[2/08/ 1k

e .t
}‘_{." . . :,, . . .t

SR AT

Porm 424 g

16 20%d ABX031 szzeeezriz dEEMR-OQREI5 /20



Filing Number: 800768734

TEXAS FRANCHISE TAX PUBLIC INFORMATION REPORT

To be filed by Corporations and Limited Liability Companies (LLC) and Financial Institutions
(9-09/29) This report MUST be signed and filed to satisfy franchise tax requirements
m Tcode 13196

B Taxpayer number B Report year You have certain rights under Chapter 552 and 559, Government Code,
to review, request, and correct information we have on file about you.
3 2 0 2 5 8 0 8 5 2 1 2 0 1 5 Contact us at: (512) 463-4600, or (800) 252-1381, toll free nationwide.

Taxpayer name

Taotao USA Inc

Mailing address Secretary of State file number or
2425 Camp Ave Ste 100 Comptroller file number
City State ZIP Code Plus 4
Carrollton X 75006 0800768734

O Blacken circle if there are currently no changes from previous year; if no information is displayed, complete the applicable information in Sections A, B and C.

Principal office

Principal place of business

Plgaj‘g .f;gﬁ Jf@ﬁ{x"‘ Report is completed. The information is updated annually as part of the franchise tax

report. There is no requirement or procedure for supplementing the information as

Officer, director and member information is reported as of the date a Public Information
officers, directors, or members change throughout the year.
LI L LD RIL LU DL TRT IV LIL LRI IR IV R T INIL L IRIL LR LR 1Y

SECTION A Name, title and mailing address of each officer, director or member. 3202580852115
Name Title Director m m d d y vy
. Term
Matao Cao President @ 5 | oiation
Mailing address City State ZIP code
1641 Mcgee Ln Carrollton X 75010
Name Title Director m m d d y vy
O ves [em
expiration
Mailing address City State ZIP code
Name Title Director m m d d y vy
O ves [em
expiration
Mailing address City State ZIP code

SECTIONB Enter the information required for each corporation or LLC, if any, in which this entity owns an interest of ten percent (10%) or more.

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

SECTION € Enter the information required for each corporation or LLC, if any, that owns an interest of ten percent (10%) or more in this entity or limited
liability company.
Name of owned (parent) corporation or limited liability company State of formation Texas SOS file number, if any|Percentage of Ownership

Registered agent and registered office currently on file. (See instructions if you need to make changes) Blacken circle if you need forms to change
Agent: William Chu O the registered agent or registered office information

Office: 659 East Royal Lane Apt 3043 v Irving e rx [ 94030

The above information is required by Section 171.203 of the Tax Code for each corporation or limited liability company that files a Texas Franchise Tax Report. Use additional sheets
for Sections A, B, and G, if necessary. The information will be available for public inspection.

| declare that the information in this document and any attachments is true and correct to the best of my knowledge and belief, as of the date below, and that a copy of this report has
been mailed to each person named in this report who is an officer, director or member and who is not currently employed by this, or a related, corporation or limited liability company.

5I?gn Title Date Area code and phone number
here Qiong LI Manager 04/29/2015 {214) 635-3980

Texas Comptroller Official Use Only

VE/DE |O | PIRIND O

CX031 EPA-000596




Carlos H. Cascos
Secretary of State

Corporations Section
P.0.Box 13697
Austin, Texas 78711-3697

Office of the Secretary of State

April 04, 2016
A search of our records reveals the following information for the entity record selected.

Entity Name: TAOTAO USA, INC.

Entity Type: Domestic For-Profit Corporation

Jurisdiction: TEXAS, USA

File Number: 800768734

Formation File Date: February 02, 2007 Effective: February 02, 2007

The status of the entity is in existence.

The name and address of the registered agent and office in Texas is:

WILLIAM CHU

4455 LBJ FREEWAY, SUITE 909
DALLAS, TX 75244

USA

The entity recorded the following assumed name(s) with this office:
TAOTAO USA, INC. March 17, 2007 Active
Eagleatvparts May 13, 2009 Abandoned

The management information from our computer records lists:

MATAO CAO 1641 MCGEE LN

PRESIDENT CARROLLTON, TX 75010
USA

MATAO CAO 1641 MCGEE LN

DIRECTOR CARROLLTON, TX 75010
USA

Come visit us on the internet at hitp://www.sos.state. tx.us/
Phone: (512) 463-5555 Fax: @j@gq3-5709 Dial: 7-14E PAROBHSGYices
Prepared by: SOS-WEB TID: 10386 Document: 664100270003



Home - TAOTAO USA INC

>>WELCOME TO TAO TADO

ATVs SCOOTERS  DIRTBIKES GO-CARTS NEWPRODUCTS ONSALE

» Clearance

» Become a Dealer

» Product Registration
» Feedback Form .
> Parls & Support FREELANDER 4 X 4
» ATV & Scooter Safety MSRP S4299.00

» Contact Us -

NEWS & EVENTS

Snow Mobile Coming Soon!
Latest Updated on 01-10-2016

» Where To Buy
» News

4 : - y GK80 Arrived!
» Mobile Sales Login pr— Latest Updated on 11-16-2015

ARROW150 Arrived!
Latest Updated on 11-13-2015

Home Clearance Become @ Dealer Product Registration  Feedback Form  Parls & Support  ATY & Scooter Safety  Contact Us

EPA-000598
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Taodao Group

Email or Phone Password

Fon 7

. Taotao Group
is on Facebook.
To connect with Taotao Group, sign up for Facebook loday.
[sanve
factaotool
About Photos Reviews Moreadditional tabs menu [
Community organisation - Lishui, Zhejiang . | Taotao Group added 9 new pholos — 4 travelling to &
50k ARk T L
27 June at 20-29 @A
New Paoster for Tao Molor
l Sl I taotaomator.com
taotao_us
PECPLE H taotaomotor en alibaba com
15 likes
9 yisits
ABOUT B
NOE XIMIN RD  JINYUN
Lishui,
+86 579 8705 2339
' htlp:/fwww. lactacgroup. com/
PHOTOS 5]
Like Comment
<% | Taotao Group added 4 new photos
oA 10Ky O
CCTV came to TAOTAQ .
Celebrate lhe opening ceremony for spint of the craftsman.
CX034 EPA-000600

hittpa/hwrwwr facebook comtaclactool[7/8/2016 5:52:55 PM]



Taolao Group

s e P o e

VIDEQS

VISITOR POSTS

Shadowx Cheng
27 May af 1747 [

=+ Nice model from Taolao garden tool

ﬂ_rke Ebomment Share

Josh Riddle
25 Ny = 1920

& I've Been Enjoying My New TaoTao ATMS0-
A1 Scooter Already Pul 600Km ... See more

4 [ikes
Elike Dlcomment Share

Shadowx Cheng
N 3! Marchat0o5E
=+ We are pround of Taotap familias.

Elike Dcomment Share

REVIEWS

5.0 of 5 stars
1 review

Shadowx Cheng
& |
24 March 2015 8

Tell people what you think
A A & A i
l..t..t.i.lj

LIKED BY THIS PAGE

=t |
lll' MJ Tools

TOOLS

Places KA Lishui, Zhejiang I3 Community &
Government P Organisation I3 Community
organisation B Tactao Group

htips:/hwwrw facebook com/taclactool[7/8/2016 5:52:55 PM]

COTY win T o DN

AR B b
' i

sorvamsms Tame R ( BANE mARET R
L : {1 '___

B

[ Like [ comment

Sulan Bu, Skilled Corportion and 2 others like this.

Comments
% | Taotao Group added 5 new photos — at -China Import
lnoTal and Exporl Fair {Canlon Fair) Guangzhou-China
30 Aprl  Guangzhou, China B

Taolao Canlan fair 3rd session canton fair booth on A 5.2 D15-16 welcome |

]

[ Like B comment

4% | Taotao Group added 10 new photos — at ﬂChina Import
and Exporl Fair {(Canlan Fair) Guangzhou-China
15 April  Guangzhou, China [

115th Canlon fair .
Tactao Tool Booth:

CX034

EPA-000601



Taotao Group

C area 14.2D25 26
English (LK) Espafiol Portugués (Brasil) - Taolao Motarcycle booth located al B area.
Frangais (France) Deutsch 13.1F25,26 27,... See more

Privacy Temms Adverhsing Cookies
More =

Facebook @ 2016

2 Like & Comment

Sulan Bu and Skilled Corportion like this.
Comments

¥ | Taotao Group updated their profile picture
inoTA 7 Apnl 0

TAOTAD

[ Like & comment

Sulan Bu likes this.

Comments

% | Taotao Group a0ded 3 new photos
noTa 5 Al ©

TAOTAO Professional Sales Team.
Which one you want to be friend 7

CX034 EPA-000602

hittps:/iwrwrwr facebook comtaclactool[7/8/2016 5:52:55 PM]



Taotao Group

A Like B comment

Sulan Bu and Shadowx Cheng like this.

1 share

Comments

% | Taotao Group sdded 15 new photos — in - Yongkang,
iaoTay Zhejiang

A1 March B

Taolao CEO Mr.Cao costs Smillions to built the "mini Great Wall" and Copy
"Temple of Heaven" since 2009yr_It is finished on 2014yr and had been
donated to "Society for the erderly” of Dongshantou coutry. ‘Cause
Dongshantou is Mr.Cao's hometown.

He always think of how to improve the poor place where he bomed. We are
pround of TAOTAO families.

2 Like [ comment

CX034 EPA-000603

hittps:/wwwr facebook com/taclaotool[7/8/2016 5:52:55 PM]



Taotao Group

1 share

Comments

¥ | Taotao Group
inoTa 24 March [0

VIDEO TAKE ON 2000YR

AREEEh BB AL

15 Views

Like Comment Share

5 | Taotao Group added 3 new photos — at B Pazhou
ingTal Intemational Exhibition Center , Guangzhou China
23 March B

119th Canlon Fair Apnl 5th-19th. Boolh no.:

Motorcycle:
A area 13.1F25-278G22-24 . See more

[ Like [ comment

% | Taotao Group added 2 new phoios — zthmm-g about my

InoTa fulure.
21 March B

Time to show the grass timmer details to Asia and South America. Such as

CX034 EPA-000604

ttps:/wrww facebook com/taclaotool[7/8/2016 5:52:55 PM]



Taotao Group

Thailand \Vietnam, Brazil ,etc.. #grasstnmmer #brushcutter 411model more
fulfill the farmer use Good quality on high temperature.Special construction
of carburetor to more stable to work.

Like Comment

<% | Taotao Group added 2 new photos.
TA 15 March B

Welcome CCTV come to TAOTAO.

Like Comment

Taotao Group updated their cover photo
oTA 10 March B

CX034 EPA-000605

tipa:/iwrww facebook com/taclaotool [ 7/R82016 5:52:55 PM]



Taotao Group

Like Comment

See more =

CX034 EPA-000606

hittps:/fwww facebook com/tactactool[7/8/2016 5:52:55 PM]



Company Overview - Taotao Group Co.. Lid.

Sgn In [ Jon Free My Alibaba

https://taotacmotor.en.alibaba.com/company profile htmnl#

On Site ¥what are you Joohing for m Giet Quotations ~

Taotao Group Cao., Ltd. - Add Ip My Favontes Verified Video
<>
qagrap 1a0tao Group Co., Ltd.

Company Profile - Contacts
Company Overview Taotao Group Co., Lid. Chat Nowi Contact Supplier | Start Order
Lbmpany Introdustion

Business Type: Manufacturer, Trading Company

Company Gapability Loeation: Zhejiang, China (Mainland)
Irade Capaciy Main Products: ATY.GO KART SCOOTER, CHAINSAW.GRASS TRIMMER
Froduction Lapacity Tatal Employees: Abave 1000 People

R&U Gapasity

Irademarks & Halents

Business Performance

Huyer Interactans

Additional Information

Irade 3hows

1of3

Total Annual Revenue:  Above USS100 Million
Year Established: 2004

Tap 3 Markets: Narth Amenca 35.40%
Weslem Europe 15.50%
South Amenca 11.40%

Certifications: 1509801 1IS09001
Produdt Certifications: EEC.CE

About Taotao Group Co., Lid.

Taotao Group Co., Ltd. was founded in 1985, located in Jinyun County, Zhejiang
Province. We are near to Jinhua-Lishui-Wenzhou Expressway and are adjacent to
China Hardware City - Yongkang. Tactao Group has been a comprehensive large group
enterpnse integrating the R&D, production and sale, covenng an area of 20,000 square
meters. We have 2, 000 employees and over 200 staff members with intermediate &
senior technical titles. Our group has six subsidianes, including Jinyun County Xiang
Yuan Industrial Co., Ltd., Jinyun County Taotao Leisure Articles Co., Ltd., Jinyun Tianhui
Import & Export Co., Lid., Jinyun County Taotao Garden Tocls Co_, Ltd. and Zhejiang
Voyage Motorcycle Co., Ltd. They are engaged in industry, real estate, hotel and
financial investment. Our main products are ATV's, motorcycles, electric vehicles,
electric bicycles, wooden doars, steel doors, running machines, fitness equipment and
garden tools. All of our products have gained good reputations from domestic and
overseas markets for years.

R&D Capability

Taotao Group has a great R&D department which covers more than 400 square meters,
and has more than 200 staff members with senior & intermediate technical tittes. We are
ready to provide you with OEM and ODM services. With our joint efforts, Taotao
products have been CE, EEC, UL, EPA, CARB and 1S09001:2000 certified. Taotao
develops 5-10 new products every year to meet different requirements. from different
markets.

Taotao Group is a first-grade production enterprise in China's motorcycle, electnc
vehicle and engine fields, and is the first corporation of China and the third corporation
of world in aspect of attaining CPSC cerfificate from Amenca. Our group has 4 casting
shops, 4 welding shops, 2 mould shops, 1 injection shop, 1 hub-making shop and 1
heat-coping shop, and 16 production assembly lines for different products, as well as 4
plastic-spraying lines and 4 paint-coating lines. Our group has invested over 10 million
Yuan in establishing a testing center for motorcycles, electnc vehicles and related spare
parts, more than 0.1 billion Yuan in production equipment and over 20 million Yuan in
testing equipment or instruments. Our first-class production faciliies, advanced testing
equipment and skilled workers allow Taotao to produce 300,000 motorcycles, 300,000
engines, 300,000 ATVs, 300,000 electric vehicles, 100,000 running machines, 500,000
sets of fitness equipment, 300,000 steel & wooden doors and 2 million saw chains every
year.

Export Markets

Taotao Group has 9 wholly owned companies in the United States, Canada, Russia and
Dubai. Annual sales volume is more than 80 million dollars. Taotao products have been
exported to the USA, Canada, Europe, South America, the Middle East and Southeast
Asia.

Taotao Promises

1) 20-day delivery for ATVs, motorcycles and electnc vehicles

2) 15-day delivery for related spare parts of ATVs, motorcycles and electric vehicles
3) B-hour counter-offer for each enquiry

4) 1-year or 6,000km warranty for ATVs and motorcycles

Contact Taotao Now

Please visit our divisions at the following websites:
www. laotaomotor.com

www. laotactool com

www._kscooter.com

less &

CX035 EPA-000607

726/2016 12:22 PM



Company Overview - Taotao Group Co.. Lid. hitps://tactaomotor.en.alibaba.com/company profile.html#

Production Capacity View M

Factory Information

Units Produced Highes1 Ever

St T (Previous Year) Anrusd Quipul e
ATV 123400 150000 UnitfUnits
GO KART 54200 000G UnitfUnits
ELECTRIC SCOOTER 134500 180000 UnitUnits
CHAIN SAW 167800 200000 Piece/Pieces Conact
Supplier
GRASS TRIMMER 163400 210000 Piece/Pieces ‘%
= {wd Nowr
Trade Capacity ViewM g Can
Trade & Market My
Favuories
Main Markets Tolal Revenue{%)
_ Browsing
History
North America 35.40%
Trade
Wesiem Europe 15 50% Mansger
South America 11.40%
Northern Europe 9.30%
Mid East 8.30%
Southeast Asia 6.20%
Eastem Europe 6.00%
Domestic Market 3.10%
Southem Europe 1.20%
Export Percemage: 91% - 100%
Export Mode: Have Own Exporl License
No. of Employees in Trade Department: Above 50 Feople
Email to this supplier
To: Daniel Tan
‘Message:  gnter your inquiry details such as product name. color, size, MOQ, FOB, etc.
Your message must be between 20-8000 characters

2o0f3 7/26/2016 12:22 PM



Company Overview - Taotao Group Co., Ltd. https://taotaomotor.en.alibaba.com/company profile.html#

¥ | agree to share my Business Card to the supplier.

Alibaba.com Site: Intemational - Espafiol - Portugués - Deutsch - Frangas - Italiano - &<} - Pyccionii - 2= 0f - B#E8 - i) 2l - mmn'lve - Tark - Nederlands - tiéng Vié
Indonesian - nmay

Alibaba Group | Taobao Marketplace | Tmall com | Juhuasuan | AliExpress | Alibaba.com | 1688.com | Alimama | Alitrip
Alibaba Cloud Computing | YunOS | AliTelecom | HiChina | Autonavi | UCWeb | Umeng | Xiami | TTPed | Laiwang | DingTalk | Alipay

Browse Alphabefically: Global Expo | Showroom | Couniry Search | Manufacturers | Suppliers | Promotion | Wholesaler
Contact Us - Product Listing Policy - intellectual Property Policy and Infringement Claims - Privacy Policy - Terms of Use

© 1999-2016 Alibaba.com. All rights reserved.
Contact
Supplier

My
Favorites

Browsing
History

Trade
Manager
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seo-About us

» About us Your position: Home > About us

» Contact us

About us

LATEST NEWS ZHEJIANG TAOTAO GARDEN TOOLS CO_LTD, branch company of TAOTAO GROUP CO_LTD, is specialized

in manufacturing various kinds of high-quality gasoline powered forest & agricultural machine, garden machine
ZHEJIANG TAOTAO GARDEN TOOLS CO.

CONTACT US

Add: No 6, XINMIN ROAD, XINBI

such as Gasoline Chain Saw, Brush Cutler & Grass Tnmmer,Earth Auger Hedge Timmer,Multi function

tools Water Pump...etc.

Founded in 1985, now TAQOTAO Garden have more than 1,000 professional workers ,covers an area of 100,000
5q. Meters and is equipped with modem machinery and production lines wilh the back up of our well experienced

STREET.JINYUN COUNTY LISHUI Research & Development Depariment.

CITY ZHEJIANG CHINA
Tel: 86-579-87052339 Welcome for your enquiry, and share the bright fulurel
Fax: 86-079-87022881

Email: sales04 @taotaogroup.com

CX036 EPA-000610
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Taotac Group Co , Ltd - Fimess Equipment ATV

Ez_Alibaba com  Signlin|Jom Free My Alibaba _ On Site « What are you looking for__. ‘Q‘ ' Get Quotat

[, 10YRS :] Taolao Group Co., Lid. - u Adg Company to My Favorites

10YR n,@ Gold Supplier .l._; Trade Assul

TAOTAOIGROUPJCOSLTD

JINYUN COUNTY TAOTAO LEISURE ARTICLE €O., LTD -

Canton Fair Booth No.: 5.2D16&17, May 1st~5th May 2016. Welcome to visit our Boo Bt

Home Product Categories ~ Company Profile ~ Contacts \3
My Carl

17
Machot:=

Q)
Browsing
History

Trage
Manager
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Taotac Group Co , Ltd - Fimess Equipment ATV
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why
choosc
us

More than

28 years 800

experience workers

Once get the Good experience
enquiry, we will on OEM item
handle within

1hour

Our
Production lead
time:21days
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Taolac Group Co ,Ltd - Fimess Equipment ATV
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Machor pporessiONAL FITNESS MANUFACTURER

Philip Wang Yolanda Li Peter Chen Jack Chen Nancy Sun
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Taotac Group Co , Ltd - Fimess Equipment ATV

Aol

FIFwES%

FITNESS EQUIPMENT FITNESS EQUIPMENT FITNESS EQUIPMENT
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Taolao Group Co , Ltd - Fitness Equipment ATV
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Taotac Group Co , Ltd - Fimess Equipment ATV
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Company Introduct...

! SR

Manufacturer, Trading Company

& Zhejiang, China (Mainland) O L N -
; B =or Eciablishe 2004 | = Cc Supplier i
m Tolal Annual US$10 Million - US$50 Million 5 )

Revenie Fitness Equipment, ATV Motorbike
Main Products Norih America, Easlem Europe, Domesti...
CX037 EPA-000616

hitp:/tactaosporis en alibaba com/[7/8/2016 5:26:27 PM]



Taotac Group Co ,Ltd - Fimess Equipment ATV

Main Marxkets

Main Categories >
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TREADMILL |
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Fashion New balance
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2016 fashion new black power home use popular fitness popular fimess similar Door Gym-
power/home gym filness AB twist ab filness equipment as Asymmetrical bars/PulLUP —Chin-UP Bar
Trainer exercise as. .. seen o, Station beter...
New products TREADMILL | AB FITNESS

Home use dance machine wist

1sosoo1 ost o ¢ mons  ME-1001
Home-use fitness equipment Crary machine/iness equipment dumbbeli aerobics dumbell for
walist slimming stepper dance machine twist waist crazy fit massage home and gym lose weight
slimming mac. .. filness eq...
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Taotac Group Co , Ltd - Fimess Equipment ATV

FITHESS ECUIFMENT
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Taolac Group Co , Ltd - Fimess Equipment ATV

N
Production Line

axercise walking Intemational fashion cheap exercise Pink crossfit fashion Magnetic X-
small motorized I style electri magnetic X-bike filn.__ equipment body BIKE

ezt
o w e MF-2205

2014 new FASHION new black power
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Email to this supplier

To  Philip Wang

*Message:

Your message must be bet

[ | agree to share my Business Card to the supplier.
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———
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Taotao Group Co , Ltd - Fimess Equipment ATV
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Alibaba Group | Taobao Marketpiace | Tmall.com | Juhuasuan | AliExpress | Alibaba com | 1688 com | Alimama | Alitip
Alibaba Cloud Computing | YunQS | AliTelecom | HiChina | Autonawr | UCWeb | Umeng | Xdami | TTPod | Lawanyg | DingTalk | Alipay

Browse Alphabetically  Global Expo | Showrsom | Country Search | Manufacturers | Suppliers | Promotian | Wholesaler

Contact Us - Product Listing Policy - Intelleciual Property Policy and Infringement Claims - Privacy Policy - Tarms of Use

© 1999-2016 Alibaba.com. All nghts reserved.
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About us - Taotaomotor

About usl Contact us Products | —
)

N A N EvER_N B B _sxm

About us - M = About'us

LI Chatwith us [
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About us - Taotaomotor

About Taotao Group Co., Ltd.

Taotao Group Co., Ltd. was founded in 1985,
located in Jinyun County, Zhejiang Province. We
are near to Jinhua-Lishui-Wenzhou Expressway
and are adjacent to China Hardware City —
Yongkang. Taotao Group has been a
comprehensive large group enterprise integrating
the R&D, production and sale, covering an area of

20,000 square meters. We have 2, 000 employees
and over 200 staff members with intermediate &
senior technical titles. Our group has six
subsidiaries, including Jinyun County Xiang Yuan
Industrial Co., Ltd,, Jinyun County Taotao Leisure
Articles Co,, Ltd., Jinyun Tianhui Import & Export
Co,, Ltd,, Jinyun County Taotao Garden Tools Co,,

Ltd. and Zhejiang Voyage Motorcycle Co., Ltd.
They are engaged in industry, real estate, hotel
and financial investment. Our main products are

ATVs, motorcycles, electric vehicles, electric
bicycles, wooden doors, steel doors, running machines, fitness equipment and garden tools. All of aur products have
gained good reputations from domestic and overseas markets for years.

R&D Capability
Taotao Group has a great R&D department which covers more than 400 square meters, and has more than 200 staff
members with senior & intermediate technical titles. We are ready to provide you with OEM and ODM services. With

CX038 EPA-000622
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About us - Taotaomotor

our joint efforts, Taotao products have been CE, EEC, UL, EPA, CARB and ISO9001:2000 certified. Taotao develops 5-10
new products every year to meet different requirements from different markets.

Large Output

Taotao Group is a first-grade production enterprise in China’ s motorcycle, electric vehicle and engine fields, and is
the first corporation of China and the third corporation of world in aspect of attaining CPSC certificate from America.
Our group has 4 casting shops, 4 welding shops, 2 mould shops, 1 injection shop, 1 hub-making shop and 1 heat-
coping shop, and 16 production assembly lines for different products, as well as 4 plastic-spraying lines and 4 paint-
coating lines. Our group has invested over 10 million Yuan in establishing a testing center for motorcycles, electric
vehicles and related spare parts, more than 0.1 billion Yuan in production equipment and over 20 million Yuan in
testing equipment or instruments. Our first-class production facilities, advanced testing equipment and skilled
workers allow Taotao to produce 300,000 motorcycles, 300,000 engines, 300,000 ATVs, 300,000 electric vehicles,

100,000 running machines, 500,000 sets of fitness equipment, 300,000 steel & wooden doors and 2 million saw chains
every year.

Export Markets

Taotao Group has 9 wholly owned companies in the United States, Canada, Russia and Dubai. Annual sales volume is

more than 80 million dollars. Taotao products have been exported to the USA, Canada, Europe, South America, the
Middle East and Southeast Asia.

Taotao Promises

1) 20-day delivery for ATVs, motorcycles and electric vehicles

2) 15-day delivery for related spare parts of ATVs, motorcycles and electric vehicles
3) 8-hour counter-offer for each enquiry

4) 1-year or 6,000km warranty for ATVs and motorcycles

Contact Taotao Now

Please visit our divisions at the following websites:
www.taotaomotor.com

www.taotaotool.com

www.kscooter.com

About us Products Support Contact us

Categories
Taotao Group Co.,Ltd.was Product catalog 0O No.6 Xinmin

founded in 1985,loated in ATV

Road,Wuyun town,jinyun
CX038 EPA-000623
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About us - Taotaomotor

Jinyun County,Zhejiang Q&A county,Zhejiang province.
Province,is near to the BALANCE SCOOTER

Jinhua-Lishui-Wenzhou ClhlEisiities 0 0086-578-3185851
Expressway and is BUGGY

adjacent to China 0 0086-578-3185852
Hardware City- DIRTBIKE

Yongkang.Taotao Group 0O 0086-578-3185852

has been a comprehensive SCOOTER

large group enterprise SNOWMOBILE 0

integrates sales03@taotaogroup.com
R&D,production and

sale,covering an area of 0

20000 square meters.We Salesl0@taotaogroup.com
have 2000 employees and

over 200 staff members 0

with intermediate & Sales100@taotaogroup.com

senior technical titles. Our
group has six subsidiary
corporations,including
Jinyun County Xiang Yuan
Industrial Co.,Ltd. which
are engaged in
industry,real estate hotels
and financial investment.
Our main products are
ATVs,motorcycles,electric
vehicles and garden tools.
All of our products have
gained good value and
wide permission from
national and overseas
markets for years.

About us | Contact us
Copyright © 2014 TAOTAOMOTOR, Inc.

www.taomotor.com
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TaoTao ATVs | Scooters | Go Karts | Dirt BikesCanadaTTATV | TaoTao Distributor

http-//canadattatv.com/ DEC
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=~ TALTAD .
e 0 Dd? 78 0 Nd 53
PRODUCT CATEGORIES

- ELECTRIC
ATV DIRT BIKE BICYLE

READ MORE READ MORE READ MORE
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TaoTao ATVs | Scooters | Go Karts | Dirt BikesCanadaTTATV | TacTao Distributor

CATEGORY CATEGORY CATEGORY
GO KART SCOOTER SNOWMOBILE
REAJDRE REAJORE REAEORE

100% QUALITY — SAFETY — SERVICE —
EPA CERTIFIED

TAOTAO CANADA
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TaoTao ATVs | Scooters | Go Karts | Dirt BikesCanadaTTATV | TaoTao Distributor

SUBSCRIBE
FOR DEALS &
SPECIALS

Email address:

Your email address

INFORMATION POPULAR CUSTOMER
SERVICE

QUESTIONS OR
COMMENTS?

CY50-T3
$1,499.00

CLASSIC2(
$1,350.00

CY150-A

: i R O 51 999 (
WWW CANADATTATV.COM __ = i STJJ‘JDO Fl]_]dUS
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TaoTao ATVs | Scooters | Go Karts | Dirt BikesCanadaTTATV | TaoTao Distributor
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Offroad Motorsports - Home

= Road 275
y AB T2P2G7

047 ;

« 235217 Rar
Rockyview

= DI h 3‘5‘ / 3
sales@offroadmotorgports ca

"WO TORSPORTS
Join us on Facebook and see more Dhotos!ﬂ

e Home ¢ Warranty e Read Me!l e Parts & TAO TAO Factory  » Trailers
¢ Upto 125cc ATY ¢ 150cc ATV # Dirt Bike ¢ Electric bikes ¢ Dune Buggy ¢ Helmets

& Service & Repairs ¢ Contact Us

We are proud to announce that we are now the exclusive Tao Tao Dealer for Calgary
and areall!

All our ATV's come from Canada TT (TAOTAQ) this is the only Chinese factory that sells here direct.

TAOTAO is a manufacturer with 6 warehouses in North America. This makes for better product consistency and far better
parts support!

We moved the business out of the city 5 years ago and have not looked hack. We run a true family owned business from our
acreage just east of Calgary, no hard sales just a relaxed friendly environment. The best service by far. Easy to find located
between Glenmore trail and Hwy 1 on Range road 275. Cruise control all the way no traffic jams!!!

CX040 EPA-000630
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Offroad Motorsports - Home

$519.00 + GST The only 700w models in calgary!!!

We have many machines assembled and PDI'ed ready to
go!

Service and repairs are usually done within a couple of
days. By far the fastest turn arond time of any dealer.
We'll burn the midnight oil to get you back riding as
soon as possible!

CX040 EPA-000631

http://www.offroadmotorsports.ca/[7/26/2016 12:03:17 PM]



Offroad Motorsports - Home

EPA-000632

http://www.offroadmotorsports.ca/[ 7/26/2016 12:03:17 PM]



Offroad Motorsports - Home

Find more photos on our facebook page!

Call Us Today! 587-434-8177

Copyright 2014 Cffroad Metorzports. All rights reserved.
Web Hosting by Yahoo!

i Dffroad Motorsports
» 235217 Range Road 275
rockyview county, AB T2ZP2G7
Canada
s ph: 587-434-8177
sales@offroadmotorsports.ca
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Offroad Motorsports - TAQ TAO Factory

« 235217 Range Road 275

O F F Ro A Q_,_,'- Rockyview

+ pht

N i sales@offroadmotors' orts.ca

=1 10TORSPORTS “fl

Join us on Facebook and see more photos!

¢ Home « Warranty « Read Mel & Parts e TAO TAO Factory « Trailers
® Upto 125cc ATV ¢ 150cc ATY ¢ Dirt Bike ¢ Electric bikes ¢ Dune Buggy + Helmets

@ Service & Repairs ¢ Contact Us

TAO TAO Factory

TAOTAO GROUP CO., LTD.

Founded in 1985, located in Jinyun County, Zhejiang Province, Taotao Group has been a comprehensive large group enterprise
integrates R&D, production and sale,

covering an area of 20,000 square meters. We have 2, 000 employees and over 200 staff members with intermediate & senior
technical titles.

Our group has six subsidiary corporations, which are engaged in industry, real estate, hotels and financial investment.

Our main products are ATVs, motorcycles, electric vehicles, electric bicycles, wooden doors, steel doors, running machines,
fithess equipment and garden tools.

All of our products have gained good value and wide permission from national and overseas markets for years.

R&D Capability

Taotao Group has a great R&D department which covers more than 400 square meters, and owns more than 200 staff members
with senior & intermediate

technical titles. We are ready to provide you with OEM and ODM services.

With our joint effort, Taotao products have been CE, EEC, UL, EPA, CARB and IS0O8001:2000 Quality Management System
certified.

Taotao always develops 5-10 new products every year to meet different requirements from different markets.

Large Output

Taotao Group is the first grade production enterprise in China's motorcycle, electric vehicle and engine field, and is the first
corporation of China and the third

corporation of world in aspect of attaining CPSC certificate from America. Our group has 4 casting shops, 4 welding shops, 2
mould shops, 1 injection shop,

1 hub-making shop and 1 heat-coping shop, and 16 production assembly lines for all different products, 4 plastic-spraying lines
and 4 paint-coating lines.

Our group has invested over 10 million RMB in establishing a testing center for motorcycles, electric vehicles and related spare
parts, more than 0.1 billion RMB for

preduction equipment and over 20 million RMB for testing equipment or instruments. The first-class production facilities, advanced
testing equipment and skilled

workers allow Taotao to produce 300,000 motorcycles, 300,000 engines, 300,000 ATVs, 300,000 electric vehicles, 100,000
running machines, 500,000 fithess

equipment, 300,000 steel & wooden doors and 2 million saw chains every year.

Export Markets

Taotao Group has 9 wholly owned companies in the United States, Canada, Russia and Dubai. Annual sales volume is more than
80 million US dollars. Taotao

products have been exported to the USA, Canada, Europe, South America, the Middle East and Southeast Asia.
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Offroad Motorsports - TAO TAO Factory

Copyright 2014 Offroad Motorsports, All rights reserved,
Web Hosting by Yahoo!

« Offroad Motorsports
CX041 EPA-000636
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Offroad Motorsports - TAO TAO Factory

sales@offroadmotorsports.ca
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Taotao shops for American brands to boost street cred | Dealernews

T “RSS | Contacl Dealemews | Advertise | Subscribe | Reprimts

THE VOIGE OF POWEREBPORTE

Taotao shops for American
brands to boost street cred

Publish Date: Jan 27, 2014

XINHUA, China - Taolao Group, China's biggest ATV producer, is on a shopping
spree for existing American brands to bolster ils foo hold in lhe WesL.

Chairman Teny Cao Iold Want China Times lhe company wants to expand is
product variety and upgrade lechnology management by buying American firms

in Ihe same induslry, bul would give no specifics. Y[] urAdChﬁiCES

The U.S. accounls for 70 percent of Taolao's experl volume, and Taolao G I U Es Y[] U
accounts for 70 percent of China's tolal ATY experls fo the U.S. Last year, lhe

company sold 120,000 ATVYs and molorcycles in the U.S_, where it has a 30 c U N T H ﬂ L

percernt market share. In 2013, lhe value of the company's exporis reached $85
million.

"Our products are still limiled to low-emission vehicles under 250cc with prices
from $300 to $700, half the price of Honda products,” Cao said, though he
acknowledged there is litlle brand loyally for Taolao. B LI [; K ©

: ; =g, T0 LEARN MORE
Taoiao has established nine wholly-owned subsidiaries in the U.S., Canada and

Russia. "More than 100 slaff abroad are direclly in charge of sale and afler-sales
service in local markels,” he said.

The company hopes (o boost sales volumes and brand awareness by buying
eslablished foreign enterprises. According fo Cao's plan, the acquired
companies would comlinue local produc ion in developed markets fike the U.S. in
the initial stage afler the acquisition.

"Gradually, we will win the trust of mid-range and high-end cuslomers,” he said.

While ATVs and molorcycles account for half of Taolao’s annual revenue, the
company alsa makes electric bicycles, wooden doors, steel doors, running
machines, filness equipment and garden Ipols.

Posted by Holly Wagner

B SHARE =]
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Taotao shops for American brands to boost street cred | Dealernews

CONSUMER NEWS

POWERED 8Y
T m&s@
[}
B Women are 14 percent of the US
riding population

B New Backcountry Discovery Routes
membership program has new
perks

B MSF safety contract is designed to
start new rider conversation

B MiC introduces used motorcycle
buying/selling guide
B Powerlily invites women

entrepreneurs to bloom with
mentors

More News
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